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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (206) 753-7470 (SCAN
234-7470).

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
cially encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

I. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the code
reviser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence within an issue’s material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS OF
HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.05 RCW) may be
distinguished by the size and style of type in which they appear.

(@) Proposed rules are those rules pending permanent adoption by an agency and are set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

(c) Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly
and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;
(ii) deleted material is ((}inred—out—and—+t

9):

(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA- does not necessarily conform
to the style and format conventions described above. The headings of these other types of material have been edited for
uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code reviser’s

office.

5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty days after the rules and the agency order
adopting them are filed with the code reviser’s office. This effective date may be delayed or advanced and
such an effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the
agency. They remain effective for a maximum of one-hundred-twenty days from the date of filing.

(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].

7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of each
issue.
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WSR 91-21-142
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Filed October 23, 1991, 4:35 p.m.]

Original Notice.

Title of Rule: WAC 480-04-010, 480-04-020, 480-
04-030, 480-04-040, 480-04-050, 480-04-060, 480-
04-065, 480-04-070, 480-04-080, 480-04-090, 480-
04-100, 480-04-110, 480-04-120, and 480-04-130,
commission rules regarding public access to information
and records; and WAC 480-09-100 and 480-09-210,
commission procedural rules. The proposed repealed,
new, and amendatory sections are shown below as Ap-
pendix A, Docket No. A-910530. Written and/or oral
submissions may also contain data, views, and argu-
ments concerning the effect of the proposed sections on
economic values, pursuant to chapter 43.21H RCW.

Purpose: These amendments are to update and clarify
the commissioner's rules regarding the disclosure of
public records and other public information and to bring
this chapter of WAC into conformity with WAC 480-
09-015, relating to disclosure of information which has
been designated "confidential.” Amendments to proce-
dural rules to update commission address.

Statutory Authority for Adoption: RCW 42.17.260
and 80.01.040.

Statute Being Implemented: RCW 42.17.250,
[42.17].340, and 80.01.040.

Summary: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
John Prusia, Hearing Examiner, 1300 South Evergreen
Park Drive S.W., Olympia, (206) 586—1108; Implemen-
tation and Enforcement: Paul Curl, Secretary, 1300
South Evergreen Park Drive S.W., Olympia, (206) 753-
6451,

Name of Proponent: Washington Ultilities and Trans-
portation Commission, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and
Fiscal Matters: There are no comments or recommenda-
tions being submitted inasmuch as the proposal is pur-
suant to legislative authorization as reflected in RCW
80.01.040.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above, clarifies existing rules. Modifies, in WAC
480-04-120, the procedure the commission follows in
reviewing denials of public records requests, and deletes
the requirement that a request for review be returned
with the chairman's final decision within two business
days.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: Commission Hearing Room, Sec-
ond Floor, Chandler Plaza Building, 1300 South Ever-
green Park Drive S.W., Olympia, WA, on December 18,
1991, at 9:00 a.m.

WSR 91-21-142

Submit Written Comments to: Paul Curl, Secretary,
1300 South Evergreen Park Drive S.W., Olympia, WA,
by December 6, 1991.

Date of Intended Adoption: December 18, 1991.

October 18, 1991
Paul Curl
Secretary

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 480-04-010 PURPOSE.

AMENDATORY SECTION (Amending Order R—43, filed 4/5/73)

WAC 480-04-020 DEFINITIONS. (1) Public records. "Public
record" includes any writing containing information relating to the

conduct of ((governmental)) government or the performance of any

governmental or proprietary function prepared, owned, used or re-
tained by ((any-statc-ortocat-agency)) the commission regardless of
physical form or characteristics.

(2) Writing. "Writing" means handwriting, typewriting, printing,
photostating, photographing, and every other means of recording any
form of communication or representation, including letters, words, pic-
tures, sounds or symbols, or combination thereof, and all telefacsimile
copies, papers, maps, magnetic or paper tapes, photographic films and
prints, magnetic or punched cards, discs, drums and other documents.

(3) Washington utilities and transportation commission. The
Washington utilities and transportatnon commission, referred to as "the
commission” in _these rules, is the commission appomled by the gover-
nor pursuant to RCW 80.01.010. ((
transportationr—commissiom—shaH—hercinafter—be—referred—to—as—the
‘Leommissron-t))

Where appropriate, the term "commission” also refers to the staff
and employees of the Washington utilities and transportation
commission.

(4) Secretary. "Secretary” means the secretary of the commission.
Except as otherwise provided, the term "secretary” also refers to the
acting secretary and to the secretary's designee.

AMENDATORY SECTION (Amending Order R-157, Cause No.
TV-1429, filed 3/4/81)

WAC 480-04-030 DESCRIPTION OF CENTRAL AND
FIELD ORGANIZATION OF WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION. (1) ((Washington—utilities
and—transportatm—ccmmvn-)) The Washington utilities and trans-

m-tfegu*a’cory-a-gmcy—?hc-admmtratwe-vﬁi-

portation commnssnon ((

staﬂLam—hcatcd-at—thc-Smmh—Fhm—Phghwathccmcs—Bmidmg-
Olympia;,—Washingtom—98564-)) consists of three members who are

appointed by the governor pursuant to RCW 80.01.010. The governor
designates one member as the

«
bcrs—vf-whom—onc—mcmbcns—dmgnatcd-as)) chalrman
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981688
Giy—V. Distri ALY Mon—thru—Fri—=5
No—t P:0Box-+H19
Vancouver;-WA-98660

No—6———————Pasco; WA99361))
(« . L. . m— :
) fEl C “F ’p“'?*. ™ cstilgartms. m :stigatnls_lalnd t"’]:k l'"

(2) The administrative office of the commission, also known as the
headquarters, is located at P.O. Box [number to be determined], 1300
S. Evergreen Park Drive S.W., Olympia, Washington 98504—[number
to be determined]. Its telephone number is (206) 753-6423.

(3) The commission is organized into the following principal parts:
administrative services division; transportation division; utilities divi-
sion; policy planning and research section; public affairs section; and
regulatory affairs section. The heads of the listed parts are responsible
directly to the commissioners. They are housed in the commission's
headguarters office.

(4) The commission has six district offices, each of which is in the

charge of a district manager. Each of the offices is open during cus-
tomary commission hours. As of the effective date of this rule, the ad-
dresses of the commission's district offices were as follows:

Office Address

Seattle DistrictWest Meeker Square
1313 West Meeker Ave.
Kent, WA 98032

(206) 575-0750

1006 N.E. 146th
Suite A
Vancouver, WA 98686

(206) 737-2000

2808 Main Street
Union Gap, WA 98903

(509) 454-7652

East 6204 Dean
Spokane, WA 99206

509) 533-2475

7912 Martin Way
Suite D

Olympia, WA 98506
(206) 493-2699

1600—C West Clark
Pasco, WA 99301

(509) 545-2321

Because district office addresses may change from time to time, cur-
rent addresses and telephone numbers should be obtained from the lo-
cal telephone directory or from the commission's administrative office.
((£¥)) (5) Each district office maintains ((a-dtstrict-offrceand)) one
or more field offices((;)). ((the)) The addresses and office hours of the
various field offices are available at the district ofﬁces and the commls-
sion's administrative ((offrces)) office ((
tomary-officchours)).

(U]

No. 1

(ii) Vancouver District
No. 2

(iii) Yakima District
No. 3

(iv) Spokane District
No. 4

(v)  Olympia District

No. §

{vi) Pasco District
No. 6

4]
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Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

Reviser's note: The brackets and enclosed material in the text of
the above section occurred in the copy filed by the agency and appear
in the Register pursuant to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 480-04-040 PUBLIC INFORMATION AVAILABLE.

AMENDATORY SECTION (Amending Order R—43, filed 4/5/73)

WAC 480-04-050 ((PUBLIE-SUBMITTALSORREQUESTS
)

PUBLIC INFORMATION; PUBLIC SUBMITTALS OR RE-
QUESTS OTHER THAN REQUESTS FOR PUBLIC RECORDS.

(

theAdministrative- Manager-and-Secretary-Seventh-FloorHighways=
hccnscs—Bmld-mg—Oi'ymma—Washmgton)) (1) General information
concernmg utilities and transportation matters subject to the commis-
sion's jurisdiction is available through the commission's administrative
office, district offices, and field offices.

(2) Information concerning the current operating authority of com-
mon or contract carriers of garbage or motor freight, and the current
commission—published tariffs of common carriers of motor freight, may
be obtained by requesting the information in writing from the com-
mission's administrative office, from the supervisor of any district of-
fice, or from a commission field agent at any field office. Because re-
cords may not be located in the office at which the request is made, no
fewer than five business days may be required for the information to be
gathered.

(3) Documents or wrltten requests should be submitted to the office
of the secretary of the commission. Written communications should be
in the form and should contain the information prescribed in WAC
480-09-100.

(4) Requests may be made by telephone to the commission's public
number, and will be routed to staff who can assist the requester.

AMENDATORY SECTION (Amending Order R-43, filed 4/5/73)

WAC 480-04-060 ((PUBHIE—RECORDS—AVYAIEABLE:))
PUBLIC RECORDS AVAILABLE; HOURS FOR INSPECTION

AND COPYING (((-l-)—hspcctmn—k&-pubhcmords—of-thc—oomms*

unreasonably-disruptive-of -tire-commisston's—business:)) (1) Except as
otherwise provided by RCW 42.17.310 (exempt records), RCW

42.17.260(6) (lists of individuals requested for commercial purposes),
RCW 80.04.095 (records containing commercial information), WAC
480-09-015, these rules, and other provisions of the law, all public re-
cords of the commission, as defined in WAC 480-04-020(1), are
available for public inspection and copying.

(2) The commission shall act promptly on requests for inspection
and co

(3) The commission shall respond in accordance with these rules to
requests received by mail for identifiable public records.

(4) Public records shall be available for inspection and copying dur-
ing the commission's customer office hours. For purposes of this chap-
ter, the customary office hours of the commission's administrative and
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district offices shall be from 8:00 a.m. to 5:00 p.m., Monday through
Friday, excluding legal holidays.

NEW SECTION

WAC 480-04-065 RECORDS INDEX. The Commission will
publish and index its significant adjudicative decisions; declaratory or-
ders; and interpretive statements and policy statements.

(1) Each month, the commission will publish separately and make
available to subscribers its adjudicative decisions entered the prior
month which resolve contested issues or which it believes will be of in-
terest or significance. The commission will include declaratory orders
and interpretive and policy statements and will include a summary of
the decisions, orders and statements with each publication.

(2) The commission will annually publish indices of the principles
which are applied in the text of published orders and statements en-
tered during the prior year.

(3) The publications will be available for sale at the commission's
estimated actual cost of reproduction and distribution. They will also
be available for inspection during office hours in each district office of
the commission and in the commission's library in Olympia.

AMENDATORY SECTION (Amending Order R—43, filed 4/5/73)

WAC 480-04-070 PUBLIC RECORDS OFFICER. The secre-
tary of the commission is ((:

commsron‘s—pubhmrds—shaﬂ—bc—m
chafgc-of)) the public records officer ((dcsrgmrtcd—by)) of the commis-
ston for all records maintained by the commlssmn ((’ic-com-m'rsmn

i )) The secretary's office is
((shattbe)) located in the ((*dmmstraﬁve)) administrative ((Offices))

ofﬁce of the ((Gmmnsmn)) commnssnon ((Smmh—ﬂoor—l-hghways—

)). As the commission's

((=F-he)) public records oﬂicer, the secretary shall be responsible for

thc—foHowmg-—'ic—mpicmcmahon)) implementing ((of)) the com-

mission's rules and regulations regardlng release of public records((;));

coordinating the staff of the commission in this regard((;)); and ((gen=

eratty—insuring)) for compliance by the staff with the public records
disclosure requirements of chapter ((+Eawsof-1973)) 42.17, RCW.

—_—

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 480-04-080 OFFICE HOURS.

AMENDATORY SECTION (Amending Order R—43, filed 4/5/73)

WAC 480-04-090 REQUESTS FOR PUBLIC RECORDS. ((in
5)) RCW
42.17.250 through 42.17.320 require that agencws prevent unreason-
able invasions of privacy, protect public records from damage or disor-
ganization, and prevent excessive interference with essential functions
of the agency, and RCW 80.04.095 protects records containing com-
mercial information. To allow compliance with those statutes, public
records may be inspected or copies of such records may be obtained,
by members of the public, ((wpomrcomptiance)) in accordance with the
following procedures:

(1) ((Requests—for-inspectionof-documentsavattable-at-districtand

(§ T -t
i 5)) A request shall be
made in writing upon a form prescribed by the commission or in a let-
ter containing equivalent supporting information. The prescribed form
((whteh)) shall be available at the commission's administrative office

(5]
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((offtces-ofthecommisston)) and at each of its district and field offices.
((F ;

’

(2) A request shall be made during the commission's customary
office hours.

(3) A request may be initiated at any office of the commission, by
giving the written request to the receptionist or to any other available
commission staff member; except that a request for a record or portion
thereof which has been designated as confidential under the provisions
of RCW 80.04.095 or WAC 480-09-015 must be submitted to the
secretary of the commission as provided in WAC 480-09-015(5).
Mailed requests should be addressed to the secretary of the
commission.

((33)) (4) A ((Request)) request ((under—{Hor<(2);suprs;)) shall
include the following information:

(a) The name of the person requesting the record;

(b) The time of day and calendar date on which the request is made;

(c) The identity of any organization represented by the person mak-
ing the request;

((£e})) (d) The nature of the request;

((td))) (e) If the ((matter)) record requested is referenced within
((2)) the current index ((which—maybc)) maintained by the ((records
officer)) secretary of the commission, a reference to the requested
record as it is described in ((such)) the current index;

((te})) (F) If the requested ((matter)) record is not identifiable by
reference to ((a-commission)) the current index, ((amappropriate)) a
description of the record requested sufficiently specific to allow the
record to be readily identified((.)) ;

(g) A statement of whether the mformanon is to be used for a com-

mercial purpose.
() () ((ralicases-im-which-a-member-of -thepublic-makes—=a
i Shalt-betheobligati e bh e off F

public-imappropriatety)) Commission staff will make a reasonable ef-
fort to assist in identifying and securing the public record requested.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

NEW SECTION

WAC 480-04-095 DISCLOSURE PROCEDURE. (1) Upon the
receipt of a request, the secretary or the secretary's designee will
promptly notify the requester of any deficiency which has been identi-
fied in the request, and will take no further action pending resubmis-
sion. It will be the responsibility of the requester to correct a deficient
request and re~submit it pursuant to this rule. Notifying the requester
of a deficiency is not a denial of the request.

(2) Upon the receipt of a sufficient request, the secretary or the sec-
retary's designee shall review a requested record, to determine whether
the record or a portion of the record is exempt from disclosure under
the provisions of RCW 42.17.260, 42.17.310, or other provision of law.

(3) To the extent required to prevent an unreasonable invasion of
personal privacy interests protected by RCW 42.17.310 and 42.17.315,
the commission will delete identifying details from a public record
when it makes the record available or publishes it. In each case, the
justification for the deletion will be explained in writing.

(4) Only the secretary, or in the absence of the secretary, the acting
secretary, is authorize to deny requests for public records under these
rules. Any action other than the granting of access to public records,
when taken by a person other than the secretary or acting secretary, is
a deferral of action, and not a denial of a request. Any commission
staff member who does not grant access to a public record upon a suf-
ficient written request must immediately remit the requested document
together with a written request to the secretary or acting secretary for
decision granting or denying the request.

(5) If the secretary or the acting secretary determines that a re-
quested record contains material exempt from disclosure, the secretary
or acting secretary shall deny disclosure of those exempt portions, and
shall specify the reasons for the denial, in writing, at the time of the
denial, including a statement of the specific exemption authorizing the
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withholding of the record and a brief explanation of how the exemp-
tion applies to the record withheld. Any nonexempt material shall be
fully disclosed.

(6) A request for a record or portion thereof designated as confiden-
tial under the provisions of RCW 80.04.095 and WAC 480-09-015
shall be processed in accordance with the provisions of WAC 480-09-
015.

(7) Any person continuing to seek disclosure, after having received a
written explanation for nondisclosure pursuant to this rule, may re-
quest a review under the provision of WAC 480-04-120.

AMENDATORY SECTION (Amending Order R—43, filed 4/5/73)

WAC 480-04-110 ((EXEMPTHONS:)) EXEMPTIONS;
QUALIFICATIONS ON NONDISCLOSURE (((-**)—‘ic—commrs-

the-record—withiretd:)) (1) The commission will not disclose any public
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)) secretary or acting secretary shall
review the denial decision. The secretary or acting secretary may re-
consider the denial decision, or may refer the request to the commis-
sion for review at a regular or special meeting of the commission.

(()Admmistrative-remedtes—shattnot-beconsidered-exhausted-un=
tit+the-commisston-hasreturned-thepetitiomwitha—decisiomoruntit-the

closeof-the-second-businessdayfottowing—dentat-of-inspectiom-which~
ever-occurs—first:)) (4) If a revised decision is not sooner returned, the
commission's review of a decision denying disclosure shall be deemed
completed at the end of the second business day following the sec-
retary's or acting secretary's initial denial decision, and the commis-
sion's final decision shall be deemed to be a denial of disclosure. Com-
pletion of the review shall constitute final commission action for pur-
poses of judicial review. This provision shall not be construed to pro-
hibit the commission from reversing a denial after the end of the
second business day following the initial denial decision.

AMENDATORY SECTION (Amending Order R—43, filed 4/5/73)
WAC 480-04-130 PROTECTION OF PUBLIC RECORDS.

(1) Copying of public documents shall be done by commission per-
sonnel only, upon the request of members of the public under the pro-
cedures set ((down)) out in these rules, unless the secretary determines
that it is consistent with the procedures and not disruptive of commis-
sion operations to allow the member of the public to perform the
copyin,

2) No commission document ((shait)) may be physically removed
by a member of the public from the area designated by the ((commmis~
stom)) secretary for the public inspection of documents ((for-anyreason
whatever)) unless the secretary or the acting secretary authorizes its
removal.

(3) When a member of the public requests to examine an entire file
or group of documents, as distinguished from a request to examine
certain individual documents which can be identified and supplied by
themselves, the commission shall be allowed a reasonable time to in-
spect the file to determine whether it contains material designated as
confidential or information protected from disclosure by ((section—3+

records which it has determined are exempt from public inspection and
copying under RCW 42.17.310 or any other provision of law.

(2) The commission will not give, sell or provide access to lists of
individuals requested for commercial purposes, except as provided in
RCW 42.17.260(6).

(3) To the extent that nondisclosable information can be deleted
from the specific records sought, the remainder of the records shall be
disclosable.

(4) No exemptions shall be construed to require non—disclosure of
statistical information not descriptive of identifiable persons, as re-
quired by RCW 42.17.310(2).

AMENDATORY SECTION (Amending Order R—43, filed 4/5/73)

WAC 480-04-120 REVIEW OF DENIALS OF PUBLIC RE-
CORDS REQUESTS. (1) ((Anypersomwho-objectsto)) If the person
requesting disclosure disagrees with the denial of a request for a public
record2 the person may petition for prompt review of ((such)) the de-
cision by ({(tendering)) submitting a written request for review 10 _the

secretary. The written request shall specifically refer to the written
statement by the ((pubtic-records-officer)) secretary or acting ((pubtic
records-officer)) secretary which constituted or accompanied the deni-
al. Requesting this review is optional, and failure to request this review
does not constitute failure to exhaust administrative remedies.

(2) A request for review may be made in person at the commission's
administrative office or at a district office, or may be made by mail.
Response to a request which is made at a district office or by mail may
take longer than response to a request made at the administrative of-
fice. ((ﬁ)—fmmcdmel'y)) (3) Promptly after receiving a written request
for revncw of a decision denying ((a—pu'bhc—rccord)) disclosure, the
((

{6]

N )) RCW 42.17.310 or other provision of law
(G ! red-thereim—amnd- orshall e e—

ments-by reasomrof-causing-such-aminspectionto-be-performed)).

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order R-336, Docket No.
A-900700, filed 2/22/91)

WAC 480-09-100 COMMISSION ADDRESS—COMMUNI-
CATIONS. (1) Address. Except as provided in chapter 480-04 WAC,
all written communications and documents should be addressed to: The
Office of the Secretary, Washington Utilities and Transportation
Commission, P.O. Box ((9622)) [number to be determined], 1300
South Evergreen Park Drive S.W., Olympia, Washington 98504—
((9622)) [number to be determined], and not to individual members of
the commission staff.

(2) Receipt of communications. Except as provided in chapter 480—
04 WAC, all communications and documents are deemed to be offi-
cially received only when delivered at the office of the secretary and
stamped with the date and time. Documents and communications
physically received in the commission offices between 5:00 p.m. of one
business day and the start of the next business day are not considered
officially received until the next business day when stamped with the
date and time.

(3) Identification; one subject in a letter. Letters to the Washington
utilities and transportation commission (referred to in these rules as
the "commission") should include only one subject.

(a) Each item of pleading of correspondence which relates to a pro-
ceeding before the commission shall set forth at the top of the first
page the docket number and name of the proceeding, and the identity
of the person who submits it.
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(b) Communications to the commission from the holder of any per-
mit, license, or certificate shall identify the exact name and the num-
ber under which the authority is held and the name and title of the
writer.

(4) Communications from the commission. Official communications
from the commission, other than orders, shall be signed by the com-
mission, or the secretary's designee.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

Reviser's note: The brackets and enclosed material in the text of
the above section occurred in the copy filed by the agency and appear
in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order R-310, Docket No.
U-89-2966-R, filed 10/12/89)

WAC 480-09-210 RULE MAKING—NOTICE OF PRO-
POSED RULE—RULES COORDINATOR. (1) In any proposed
rule making, the commission may solicit comments from the public on
the subject of possible rule making under active consideration within
the agency by causing notice to be published in the state register of the
subject matter and indicating where, when, and how persons may
comment.

(2) At least twenty days before the rule-making hearing at which
the agency receives public comment regarding adoption of a rule, the
agency shall cause notice of the hearing to be published in the State
Register. The publication shall contain information as provided in
RCW 34.05.320 and shall constitute the proposal of a rule.

(3) Within a reasonable time after the publication of the notice of
proposed rule in the State Register, any person may request a copy of
the notice by writing to the secretary of the commission.

(4) Petitions for adoption, amendment, or repeal of a rule shall be
made pursuant to WAC 480-09-220. '

(5) Upon filing notice of a proposed rule with the code reviser, the
commission shall have copies of the statement on file and available for
public inspection.

(6) Inquiries regarding rules being proposed or being prepared with-
in the commission for proposal may be made to Office of the Secretary,
Rules Coordinator, Washington Utilities and Transportation Commis-
sion, P.O. Box [number to be determined}, 1300 South Evergreen Park
Drive S.W., Olympia, Washington 98504—[number to be determined].

(7) Persons may receive notice of proposed rule makings for all
commission rules, or for those affecting specific industries, by sending a
request in writing to the rules coordinator.

Reviser's note:  RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

Reviser's note: The brackets and enclosed material in the text of
the above section occurred in the copy filed by the agency and appear
in the Register pursuant to the requirements of RCW 34.08.040.

WSR 91-22-001
EMERGENCY RULES
DEPARTMENT OF
NATURAL RESOURCES
[Order 591—Filed October 24, 1991, 10:16 a.m.]

Date of Adoption: October 24, 1991.

Purpose: Lifting closure of forest lands in eastern
Washington.

Citation of Existing Rules Affected by this Order:
Repealing WAC 332-26-031.

Statutory Authority for Adoption: RCW 76.04.015
and 76.04.325(2).

(71

WSR 91-22-002

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Weather conditions have
created a situation of decreased fire danger, whereby the
need to close department protected lands in eastern
Washington is no longer needed for the protection of life
and property.

Effective Date of Rule: Immediately.

October 24, 1991
Brian J. Boyle
Commissioner of
Public Lands

NEW SECTION

WAC 332-26-087 LIFTING FOREST CLO-
SURE. Effective immediately Thursday, October 24,
1991 all lands protected by the Department of Natural
Resources in eastern Washington are open to the public.

REPEALER

The following section of the Washington Administra-
tive Code is repealed:

WAC 332-26-031

WSR 91-22-002
EMERGENCY RULES
DEPARTMENT OF WILDLIFE
[Order 517—Filed October 24, 1991, 2:10 p.m.]

Date of Adoption: October 24, 1991.

Purpose: To repeal existing temporary WACs closing
Department of Wildlife owned and managed lands due
to extreme fire danger.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-24-301 and 232-24-302.

Statutory Authority for Adoption: RCW 77.12.210.

Pursuant to RCW 34.05.350 the agency for good
cause finds that state or federal law or federal rule or a
federal deadline for state receipt of federal funds re-
quires immediate adoption of a rule.

Reasons for this Finding: Extremely dry conditions
have moderated, relieving the imminent threat of wild-
fire on Department of Wildlife owned and managed
lands. Public use of such lands may be resumed.

Effective Date of Rule: Immediately.

October 24, 1991
Curt Smitch
Director

REPEALER

The following sections of the Washington Adminis-
trative Code are repealed:
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WAC 232-24-301 CLOSURE OF DEPART-
MENT OWNED AND MANAGED LANDS

WAC 232-24-302 CLOSURE OF KLICKITAT
WILDLIFE AREA

WSR 91-22-003
EMERGENCY RULES

WILDLIFE COMMISSION
[Order 518—Filed October 24, 1991, 2:12 p.m.]

Date of Adoption: October 24, 1991.

Purpose: Extend hunting opportunity that was limited
due to closure of lands in Washington because of high
fire danger.

Statutory Authority for Adoption: RCW 77.12.040.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Severe fire danger in both
eastern and western Washington caused closure of large
blocks of lands to access during some hunting seasons.
These proposed supplemental hunting seasons will re-
place lost hunting opportunity, provide necessary harvest
and result in reduced damage caused to private land-
owners from animals typically removed by hunters from
the wild during seasons.

Effective Date of Rule: Immediately.

October 24, 1991
Curt Smitch
Director

for Dean A. Lydig
Chair

NEW SECTION

WAC 232-28-232 1991-1992 DEER AND ELK
SUPPLEMENTAL HUNTING SEASONS. The
1991-1992 deer and elk hunting seasons are amended
immediately to include the following.

(1) Deer
Modern Firearm Buck Seasons

GMUs 127-185 October 26 and 27 three point
minimum

GMUs 335-370 November 1, 2, and 3 buck only
GMUs 405-572, 580, 600-684 October 28-31, buck
only except either sex in GMUs 410, 480, and 564; two
point minimum in GMUs 433, 478, 558, 636, and 681,
and three point minimum in GMU 450

Deer Permit Seasons

Hunters drawing special permits in hunt numbers 1078
(White Salmon), 1079 (Goodnoe), and 1080 (Grayback)
may hunt October 26-November | for antlerless or two
point minimum deer.

(2) Elk

(8]
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Modern Firearm Bull Seasons

Colockum Early and Late Elk Tag Bull Season extended
to include October 30 and 31.

Colockum Elk Permit Season Extensions

Hunters drawing special permits in hunt numbers 2021
(Naneum), 2029 (West Bar A), 2030 (West Bar B), and
2031 (West Bar C) may hunt October 26-31 in GMU
328 (Naneum).

Permit hunters unable to participate in this extended
permit season may return their original permit to the
Washington Department of Wildlife by letter post-
marked no later than midnight October 25, to have their
name deleted from the two year disqualification period.
All other applicable regulations remain in effect
unchanged.

WSR 91-22-004
EMERGENCY RULES
WILDLIFE COMMISSION
[Order 519—Filed October 24, 1991, 2:15 p.m.]

Date of Adoption: October 24, 1991.

Purpose: To eliminate the 1991-92 Lynx hunting/
trapping season in Washington.

Statutory Authority for Adoption: RCW 77.12.040.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The Department of Wildlife
recently completed a biological assessment of the popu-
lation status of lynx in Washington. The results of this
assessment indicated that the current and/or future
population status of the lynx is of sufficient concern to
warrant consideration for listing as endangered, threat-
ened, or sensitive by the Wildlife Commission and
therefore was designated by the director as a state can-
didate species. Until a final species status analysis can be
completed and management/recovery strategies are
identified the closure of hunting/trapping seasons will
minimize the loss of potential options in the future.

Effective Date of Rule: Immediately.

October 24, 1991
Curt Smitch
Director

for Dean A. Lydig
Chair

AMENDATORY SECTION (Amending Order 503,
filed 6/17/91, effective 7/18/91)

WAC 232-28-231 1991-92 SPECIAL SPECIES
HUNTING AND TRAPPING PERMITS.
PERMIT APPLICATION INSTRUCTIONS

You must have a valid 1991 Washington hunting license
to apply for any special hunting season permit.
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Application deadline: Applications must be postmarked
no later than June 28, 1991, or received not later than
5:00 p.m., June 28, 1991, at the Washington Depart-
ment of Wildlife, 600 Capitol Way North, Olympia,
WA 98501-1091, or any Department of Wildlife re-
gional office.

Computer drawing: Drawings for goat, bighorn sheep,
moose, cougar, and lynx will be done by computer selec-
tion. All applicants will be notified by August 10, 1991.

Disqualification: Anyone who submits more than one
application for each species will be disqualified for
drawings for that species.

Incomplete applications: To be eligible for the permit
drawing, applications must contain unit number and unit
name, applicant's complete name and address including
zip code, date of birth, and hunting license number.

Permit hunting report: A hunter questionnaire report
will be sent to each permittee. This questionnaire must
be returned to the Department of Wildlife within ten
days after the close of the hunting season.

MOOSE

Open season: Oct. 1 to Nov. 30, 1991, both dates
inclusive.

Who may apply: Anyone with a 1991 Washington hunt-
ing license. Only one moose permit will be issued during
an individual's lifetime.

Bag Limit: One moose of either sex.

Moose Unit 1
Selkirk Mountains Area:
5 Special Moose Permits will be issued.

Moose Unit 2
Mt. Spokane:
3 Special Moose Permits will be issued.

MOUNTAIN SHEEP (BIGHORN)

Open Season: Separate seasons are indicated for each
bighorn sheep unit.

Who may apply: Anyone with a valid 1991 Washington
hunting license: EXCEPT those who drew bighorn permits
during 1986, 1987, 1988, 1989, or 1990.

Bag Limit for Permit Holders: One bighorn ram.
Any Legal Weapon

Sheep Unit 1

Okanogan:

Open Season: Sept. 7-29, 1991, both dates inclusive.
1 Special Permit will be issued.

Sheep Unit 2

Vulcan Mountain Area:

Open Season: Sept. 21-Oct. 6, 1991, both dates
inclusive.

2 Special Permits will be issued.

Sheep Unit 3

Tucannon River Area:

Open Season: Sept. 7-29, 1991, both dates inclusive.
2 Special Permits will be issued.
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Sheep Unit 5

Umtanum Area:

Open Season: Sept. 21-Oct. 6, 1991, both dates
inclusive.

3 Special Permits will be issued.

Sheep Unit 9

Blackbutte:

Open Season: Sept. 1-18, 1991, both dates inclusive.
2 Special Permits will be issued.

Sheep Unit 10

Mt. Hull:

Open Season: Sept. 7-29, 1991, both dates inclusive.
2 Special Permits will be issued.

Sheep Unit 11

Wenaha Wilderness:

Open Season: Sept. 7-29, 1991, both dates inclusive.
2 Special Permits will be issued.

MOUNTAIN GOAT

Open Season: Sept. 21 to Oct. 31, 1991, both dates in-
clusive, in all goat units.

Who may apply: Anyone with a valid 1991 Washington
hunting license; EXCEPT those who drew goat permits in
1986, 1987, 1988, 1989, or 1990.

Bag Limit: One (1) adult goat of either sex with horns
four (4) inches or longer. The Department of Wildlife
urges hunters to refrain from shooting nannies with kids.

Any Legal Weapon

Goat Unit 2-1
Mount Chopaka Area:
2 Special Permits will be issued.

Goat Unit 2-2
Methow Area:
5 Special Permits will be issued.

Goat Unit 3-2
North Wenatchee Mountains Area:
5 Special Permits will be issued.

Goat Unit 3—4
Snoqualmie:
5 Special Permits will be issued.

Goat Unit 3—6
Naches Pass Area:
8 Special Permits will be issued.

Goat Unit 3-7
Bumping River Area:
5 Special Permits will be issued.

Goat Unit 3-9
Tieton River Area:
5 Special Permits will be issued.

Goat Unit 4-1
Ruth Creek Area:
10 Special Permits will be issued.

Goat Unit 4-3
Chowder Ridge Area:
2 Special Permits will be issued.
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Goat Unit 44
Lincoln Peak Area:
2 Special Permits will be issued.

Goat Unit 4-6
Dillard Creek Area:
5 Special Permits will be issued.

Goat Unit 4-7
Avalanche Gorge Area:
5 Special Permits will be issued.

Goat Unit 4-8
East Ross Lake Area:
10 Special Permits will be issued.

Goat Unit 4-9
Jack Mountain Area:
2 Special Permits will be issued.

Goat Unit 4-16
Glacier Peak Area:
5 Special Permits will be issued.

Goat Unit 4-32
Foss River Area:
10 Special Permits will be issued.

Goat Unit 4-34
Pratt River Area:
10 Special Permits will be issued.

Goat Unit 5-2
Tatoosh Area:
5 Special Permits will be issued.

Goat Unit 5-4
Goat Rocks Area:
10 Special Permits will be issued.

Muzzleloading Goat Hunts

Goat Unit 3-5
Cle Elum:
5 Special Permits will be issued.

Goat Unit 3-8
Bumping River Area:
5 Special Permits will be issued.

Goat Unit 4-24
Sloan Peak Area:
3 Special Permits will be issued.

Archery Goat Hunts

Goat Unit 3-3
Goat and Davis Mountains Area:
10 Special Permits will be issued.

Goat Unit 4-18
Sauk River Area:
4 Special Permits will be issued.

Goat Unit 4-21
Liberty Mountain Area:
8 Special Permits will be issued.

Goat Unit 4-23
Twin Peaks Area:
4 Special Permits will be issued.
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Goat Unit 4-38
Corral Pass Area:
4 Special Permits will be issued.

Goat Unit 6-1
Elwha River Area:
3 Special Permits will be issued.

Goat Unit 6-2
Quilcene River Area:
25 Special Permits will be issued.

Goat Unit 6-3
Hamma Hamma River Area:
10 Special Permits will be issued.

NATIVE CATS

A valid hunting license is required to hunt (including
pursuit seasons) native cats. A hound stamp is required
for all hunters if dogs are used to hunt any native cats.

COUGAR

Pursuit-Only Season (Cougar may not be killed or in-
Jjured.): Sept. 1-30 and Nov. 27-Jan. 31, 1992 in the cat
units listed below, ExCEPT closed to hound hunting in
Walla Walla and Columbia counties outside of Umatilla
National Forest Sept. 1-Oct. 11, 1991.

Open Season (Cougar may be killed by permit holders
only.): Nov. 27-Jan. 31, 1992.

Who May Apply: Anyone with a valid 1991 Washington
hunting license may submit one special permit applica-
tion for cougar during the 1991-92 season. Successful
cougar applicants must purchase a cougar tag by Octo-
ber 1, 1991. Special permits assigned to those hunters
failing to purchase a cougar tag by the deadline will be
voided and cougar permits will be issued to other appli-
cants. Cougar permit hunters failing to return their cou-
gar hunting questionnaire by February 15, 1992, will be
ineligible to apply for a permit the following season.

Bag Limit: One (1) cougar during the 1991-92 hunting
season except that it is unlawful to kill or possess spotted
cougar kittens or adult cougar accompanied by spotted
kittens.

Unit Description Permits
1 Pend Oreille 25
2 Colville 35
3 Republic 25
4 Spokane 10
5 Blue Mountains 40
6 Okanogan 20
7 Wenatchee 25
8 Nooksack 10
9 Skagit 5
10 Snoqualmie 8
11 Olympic Peninsula 25
12 Rainier 7

((ErNx-
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Specizi-EymxPermitswith-be-issued:))

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule
published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

WSR 91-22-005
NOTICE OF PUBLIC MEETINGS
WESTERN WASHINGTON UNIVERSITY
[Memorandum—October 21, 1991]

1992 Board of Trustee Meeting Schedule

February 6 and 7, 1992 Bellingham Old Main 340, WWU
April 2 and 3, 1992 out of town

June 4 and 5, 1992 Bellingham Old Main 340, WWU
August 6 and 7, 1992 Bellingham Old Main 340, WWU
October 1 and 2, 1992 Bellingham Old Main 340, WWU
December 3 and 4, 1992 Bellingham Old Main 340, WWU

WSR 91-22-006
PERMANENT RULES
CODE REVISER'S OFFICE
[Filed October 24, 1991, 4:16 p.m., effective January 1, 1992]

Date of Adoption: October 24, 1991.
Purpose: To change the closing time for Register filing
from 5:00 p.m. to 12:00 noon on the cut—off day.
Citation of Existing Rules Affected by this Order:
Amending WAC 1-21-040.
Statutory Authority for Adoption: RCW 1.08.110,
34.05.385, and 34.08.030.
Pursuant to notice filed as WSR 91-18-027 on Au-
gust 28, 1991.
Effective Date of Rule: January 1, 1992.
October 24, 1991
Dennis W. Cooper
Code Reviser

AMENDATORY SECTION (Amending Order 89-1,
filed 5/31/89)

WAC 1-21-040 NOTICE—TIME FOR FILING.
To permit sufficient lead time for the editorial, data
capture, and printing process, material to be published
in a particular issue of the Register must be in the
physical possession of and filed in the code reviser's office
according to the following schedule:

[11]
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(1) If the material has been prepared and completed
by the code reviser's Order Typing Service (OTS), by
((566—pm)) 12:00 noon on the fourteenth day before
the distribution date of that issue of the Register; or

(2) If the material has been prepared by any means
other than OTS and it contains:

(a) No more than 10 pages, by ((5:60—pmr)) 12:00
noon on the fourteenth day before the distribution date
of that Register; or

(b) More than 10 but less than 30 pages, by ((5:60
pnr)) 12:00 noon on the twenty—eighth day before the
distribution date of that Register; or

(¢) 30 or more pages, by ((5:66-pm)) 12:00 noon on
the forty—second day before the distribution date of that
Register.

WSR 91-22-007
EMERGENCY RULES
DEPARTMENT OF
NATURAL RESOURCES
[Order 592—Filed October 25, 1991, 12:06 p.m.]

Date of Adoption: October 25, 1991.

Purpose: Cancelling closed season.

Citation of Existing Rules Affected by this Order:
Repealing WAC 332-26-085.
Statutory  Authority

76.04.005(2).

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Weather conditions have
created a situation of decreased fire danger state-wide,
whereby the need for an extended closed season is no
longer needed to protect life and property.

Effective Date of Rule: Immediately.

October 25, 1991
Brian J. Boyle
Commissioner of
Public Lands

for Adoption: RCW

REPEALER

The following section of the Washington Administra-
tive Code is repealed:

WAC 332-26-085

WSR 91-22-008
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 91-123—Filed October 25, 1991, 3:06 p.m.]

Date of Adoption: October 25, 1991.
Purpose: Personal use rules.
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Citation of Existing Rules Affected by this Order:
Repealing WAC 220-57-19500B, 220-57-20500B,
220-57-21000B, 220-57-26500B, 220-57-43000D,
220-57-47000B, and 220-57-49000B.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The return of naturally
spawning (wild) coho salmon to Hood Canal is expected
to be below escapement levels needed for maximum pro-
duction and closures are warranted on rivers managed
for these naturally spawning stocks.

Effective Date of Rule: Immediately.

October 25, 1991
Judith Merchant
Deputy

for Joseph R. Blum
Director

NEW SECTION

WAC 220-57-19500C DEWATTO CREEK. Not-
withstanding the provisions of WAC 220-57-195, effec-
tive immediately until further notice it is unlawful to fish
for or possess salmon taken for personal use from
Dewatto Creek.

NEW SECTION

WAC 220-57-20500C DOSEWALLIPS RIVER.
Notwithstanding the provisions of WAC 220-57-205,
effective immediately until further notice it is unlawful
to fish for or possess salmon taken for personal use from
the Dosewallips River.

NEW SECTION

WAC 220-57-21000C DUCKABUSH RIVER.
Notwithstanding the provisions of WAC 220-57-210,
effective immediately until further notice it is unlawful
to fish for or possess salmon taken for personal use from
the Duckabush River.

NEW SECTION

WAC 220-57-26500C HAMMA HAMMA RI-
VER. Notwithstanding the provisions of WAC 220-57-
265, effective immediately until further notice it is un-
lawful to fish for or possess salmon taken for personal
use from the Hamma Hamma River.

NEW SECTION

WAC 220-57-43000E SKOKOMISH RIVER.
Notwithstanding the provisions of WAC 220-57—-430,
effective immediately until further notice it is unlawful
to fish for or possess salmon taken for personal use from
the Skokomish River.

[12]
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NEW SECTION

WAC 220-57-47000C TAHUYA RIVER. Not-
withstanding the provisions of WAC 220-57-470, effec-
tive immediately until further notice it is unlawful to fish
for or possess salmon taken for personal use from the
Tahuya River.

NEW SECTION

WAC 220-57-49000C UNION RIVER. Notwith-
standing the provisions of WAC 220-57-490, effective
immediately until further notice it is unlawful to fish for
or possess salmon taken for personal use from the Union
River.

REPEALER

The following sections of the Washington Adminis-
trative Code are repealed effective immediately:

WAC 220-57-19500B DEWATTO CREEK. (91-

46)

WAC 220-57-20500B DOSEWALLIPS RIVER.
(91-46)

WAC 220-57-21000B DUCKABUSH RIVER.
(91-46)

WAC 220-57-26500B HAMMA HAMMA RI-
VER. (91-46)

WAC 220-57-43000D SKOKOMISH RIVER.
(91-48)

WAC 220-57-47000B TAHUYA RIVER. (91-46)

WAC 220-57-49000B UNION RIVER. (91-46)

WSR 91-22-009
EMERGENCY RULES
DEPARTMENT OF FISHERIES

[Order 91-124—Filed October 25, 1991, 3:09 p.m., effective October
27,1991, 12:01 a.m.]

Date of Adoption: October 25, 1991.

Purpose: Commercial fishing regulations.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-718.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The opening in Areas 7 and
TA provides opportunity to harvest the nontreaty share
of United States and Canadian origin chum salmon, as
per the chum annex of the Pacific Salmon Treaty. The
openings in Areas 7B, 8A, 10, and 11 provide opportu-
nity to harvest the nontreaty share of chum salmon
originating from the Nooksack-Samish, Stillaguamish—
Snohomish and south Puget Sound regions. The open-
ings in Areas 8D and 9A target Tulalip and Hood Canal
hatchery returns in order to harvest nontreaty shares of
coho salmon originating from the Stillaguamish—
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Snohomish and Hood Canal regions. The Area 10 in-

season restriction is necessary to reduce impacts on local

chum stocks. All other Puget Sound areas are closed to
prevent overharvest of local salmon stocks.

Effective Date of Rule: 12:01 a.m., October 27, 1991.

October 25, 1991

Judith Merchant

Deputy

for Joseph R. Blum

Director

NEW SECTION

WAC 220-47-719 PUGET SOUND ALL-CITI-
ZEN COMMERCIAL SALMON FISHERY. Not-
withstanding the provisions of chapter 22047 WAC,
effective 12:01 AM Sunday October 27th, 1991, until
further notice, it is unlawful to take, fish for, or possess
salmon or Atlantic salmon for commercial purposes
taken from the following Puget Sound Salmon Manage-
ment and Catch Reporting Areas except in accordance
with the following open periods and mesh and area
restrictions:

*Areas 7 and 7A — Purse seines may fish from 5:00
AM to 8:00 PM daily, Monday and Tuesday October 28
and 29. Gillnets using 6—inch minimum mesh may fish
from 4:00 PM until 8:00 AM nightly, Monday and
Tuesday nights October 28 and 29. The exclusion zones
described in WAC 220-47-307 are in effect for this
fishery.

*Area 7B — Gillnets using 6—inch minimum mesh, and
purse seines, may fish continuously from 5:00 AM Mon-
day October 28 until 4:00 PM Friday November 1. The
exclusion zones described in WAC 220—47-307 are in
effect for this fishery.

*Area 8A — Purse seines using the 5—inch strip may
fish from 5:.00 AM to 8:00 PM daily, Monday and
Tuesday October 28 and 29. Gillnets using 6—inch mini-
mum mesh may fish from 4:00 PM to 8:00 AM nightly
Monday and Tuesday nights October 28 and 29. The
exclusion zones described in WAC 220—47-307 are in
effect for this fishery.

*Area 8D — Purse seines using the 5—inch strip may
fish from 5.00 AM to 8:00 PM daily, Monday and
Tuesday October 28 and 29, and from 9:00 AM to 5:00
PM Wednesday October 30. Gillnets using 5—inch mini-
mum mesh may fish from 4:00 PM to 8:00 AM nightly,
Monday and Tuesday nights October 28 and 29, and
from 9:00 AM to 5:00 PM Thursday October 31.

*Areas 10 and 11 — Purse seines using the 5—inch
strip may fish from 5:00 AM to 8:00 PM daily, Monday
and Tuesday October 28 and 29. Gillnets using 6—inch
minimum mesh may fish from 4:00 PM to 8:00 AM
nightly, Monday and Tuesday nights October 28 and 29.
The following area 10 in-season restriction applies:
closed in Port Madison west of a line projected 178 de-
grees true from the light at the end of the Indianola
Dock to the landfall on the south shore of Port Madison.
The exclusion zones described in WAC 220-47-307 are
in effect for this fishery.

*Area 9A - Gillnets using 5—inch minimum mesh and
purse seines using the 5—inch strip may fish continuously
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from 5:00 AM Monday October 28 to 4:00 PM Friday
November 1.

*Areas 4B, 5, 6, 6A, 6B, 6C, 6D, 7C, 7D, 7E, 8, 9,
10A, 10C, 10D, 10E, 10F, 10G, 11A, 12, 12A, 12B,
12C, 12D, 13, 13A, 13C, 13D, 13E, 13F, 13G, 13H,
131, 13J, and 13K, all freshwater areas, and exclusion
zones provided for in WAC 220-47-307 except as mod-
‘ified herein — Closed.

REPEALER

The following section of the Washington Administra-
tive Code is repealed effective 12:01 AM Sunday Octo-
ber 27th, 1991:

WAC 22047-718 PUGET SOUND ALL-CITI-
ZEN COMMERCIAL SALMON FISHERY (91-120)

WSR 91-22-010
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 91-125—Filed October 25, 1991, 3:12 p.m.]

Date of Adoption: October 25, 1991.
Purpose: Commercial fishing regulations.
Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05100I.
Statutory Authority for Adoption: RCW 75.08.080.
Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment ypon adoption of a permanent rule would be
contrary to the public interest.
Reasons for this Finding: This rule is consistent with
the decision of the federal district court for Oregon.
Effective Date of Rule: Immediately.
October 25, 1991
Judith Merchant

Deputy
for Joseph R. Blum
Director
NEW SECTION
WAC 220-32-05100J COLUMBIA RIVER

SALMON SEASONS ABOVE BONNEVILLE. (1)
Notwithstanding the provisions of WAC 220-32-051
and 220-32-052, 220-32-053, 220-32-056, 220-32-
057, and 220-32-058, effective immediately, it is unlaw-
ful for a person to take or possess salmon, shad or stur-
geon taken for commercial purposes from Columbia Ri-
ver Salmon Management and Catch Reporting Areas
IF, 1G or 1H, except those individuals possessing treaty
fishing rights under the Yakima, Warm Springs,
Umatilla or Nez Perce treaties may fish or possess
salmon, sturgeon and shad under the following
provisions:

(a) Open for salmon and shad: immediately to noon
October 28, 1991.
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Sturgeon may be retained only for subsistence
purposes.

(b) Open area: SMCRA IF, IG, and 1H

(c) Mesh: no mesh restriction

(2) Notwithstanding the provisions of WAC 220-32—-
058, closed area at the mouth of:

(a) Hood River is those waters along the Oregon side
of the Columbia River and extends to mid—stream at
right angles to the thread of the Columbia River be-
tween markers located approximately 0.85 miles
downriver from the west bank at the end of the
breakwall at the west end of the port of Hood River and
1 mile upriver from the east bank.

(b) Herman Creek is those waters upstream from a
line between deadline markers near the mouth. One
marker is located on the east bank piling and the other is
located on the west bank to the north of the boat ramp.

(¢) Deschutes River is those waters of the Columbia
River extending to midstream at right angles to the
thread of the Columbia River between points one-half
mile upstream from the eastern shoreline to one mile
downstream from the western shoreline.

(d) Umatilla River is those waters of the Columbia
River extending to midstream at right angles to the
thread of the Columbia River between points one-half
mile upstream from the eastern shoreline to one mile
downstream from the western shoreline.

(e) Big White Salmon River is those waters of the
Columbia River extending to midstream at right angles
to the thread of the Columbia River between a marker
located one—half mile downstream from the west bank
upstream to light "35".

(H) Wind River is those waters of the Columbia River
extending to midstream at right angles to the thread of
the Columbia River between markers located 1 % miles
downstream from the west bank and Y—mile upstream
from the east bank.

(g) Klickitat River is those waters of the Columbia
River extending to midstream at right angles to the
thread of the Columbia River between the downstream
margin of Lyle Landing downstream to a marker located
near the railroad tunnel approximately 1 % miles down-
stream from the west bank.

(h) Little White Salmon River is those waters of the
Columbia River extending to midstream at right angles
to the thread of the Columbia River between Light "27"
upstream to a marker located approximately one-half
mile upstream from the eastern shoreline.

(i) Spring Creek is those waters of the Columbia Ri-
ver within a radius of 50 feet of the Spring Creek
Hatchery fishway.

(3) Notwithstanding the provisions of WAC 220-22-
010, during the open periods in subsection (1):

(a) Area IF (Bonneville Pool) shall include those wa-
ters of the Columbia River upstream from the Bridge of
Gods, and downstream from the west end of the 3 mile
rapids located approximately 1.8 miles below the Dalles
Dam.

(b) Area 1G shall include those waters of the
Columbia River upstream from a line drawn between a
deadline marker on the Oregon shore located approxi-
mately % mile above the Dalles Dam fishway exit,
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thence at a right angle to the the thread of the river to a
point in midriver, then downstream to Light "1" on the
Washington shore, and downstream from Preacher's
Eddy light below John Day Dam. ‘

(c) Area IH shall include those waters of the
Columbia River upstream from a fishing boundary
marker approximately one—half mile above the John Day
River, Oregon, extending at a right angle across the
thread of the river to a point in midriver, then down-
stream to a fishing boundary marker on the Washington
shore approximately opposite the mouth of the John Day
River, and downstream from a line at a right angle
across the thread of the river one mile downstream from
McNary Dam

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administra-
tive Code is repealed:

WAC 220-32-051001 COLUMBIA RIVER
SALMON SESONS ABOVE BONNEVILLE. (91-
104)

Reviser's note: The spelling error in the above repealer occurred

in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

WSR 91-22-011
EMERGENCY RULES
DEPARTMENT OF FISHERIES

[Order 91-126—Filed October 25, 1991, 3:15 p.m., effective October
26, 1991]

Date of Adoption: October 25, 1991.
Purpose: Personal use rules.
Citation of Existing Rules Affected by this Order:
Amending WAC 220-57-319.
Statutory Authority for Adoption: RCW 75.08.080.
Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.
Reasons for this Finding: Large numbers of harvesta-
ble hatchery fish are available in these waters.
Effective Date of Rule: October 26, 1991.
October 25, 1991
Judith Merchant
Deputy
for Joseph R. Blum
Director

NEW SECTION

WAC 220-57-31900E LEWIS RIVER. Notwith-
standing the provisions of WAC 220-57-319 (1) and
(3), effective October 26, 1991 through December 31,
1991, for the North Fork and Mainstem of the Lewis
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River from Colvin Creek on the North Fork downstream
to mouth of the Lewis River, the bag limit in any one
day is six salmon not less than 10 inches, not more than
four of these six salmon may be any combination of the
following:

Chinook over 24 inches in length;

Coho over 20 inches in length.

WSR 91-22-012
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER
[Order R 91-8—Filed October 25, 1991, 4:09 p.m.]

Date of Adoption: October 25, 1991.

Purpose: The purpose of this regulation is to protect
annuity purchasers by clarifying and giving effect to
RCW 48.23.460 with respect to two—tier annuities and
permanent surrender charges in those annuities. These
annuities are different from traditional annuities.

Statutory Authority for Adoption: RCW 48.02.060
3)(a).

Pursuant to notice filed as WSR 91-19-050 on Sep-
tember 12, 1991.

Effective Date of Rule: Thirty—one days after filing.

October 25, 1991

Dick Marquardt
Insurance Commissioner
By David H. Rodgers
Chief Deputy

Insurance Commissioner

NEW SECTION

WAC 284-23-570 DEFERRED ANNUITIES
WITH CASH SURRENDER BENEFITS—CLARI-
FICATION. (1) For contracts which provide cash sur-
render benefits, the "maturity value of the paid—up an-
nuity benefit,” to which RCW 48.23.460 refers, shall be
equal to the cash surrender value on the maturity date.

(2) On the maturity date, the cash surrender value
shall be equal to the amount used to determine the an-
nuity benefit payments. There are no surrender charges
at maturity.

WSR 91-22-013
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed October 25, 1991, 4:35 p.m.]

Original Notice.

Title of Rule: New sections WAC 458-50-085 Com-
puter software—Definitions—Valuation—Centrally as-
sessed utilities; and 458-12-251 Computer software—
Definitions—Valuation.

Purpose: To implement chapter 29, Laws of 1991.

Statutory Authority for Adoption: RCW 84.08.010.

Statute Being Implemented: Chapter 29, Laws of
1991.
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Summary: WAC 458-50-085, describes the methods
of valuing computer software for centrally assessed utili-
ties and how exemptions for computer software will be
calculated; and WAC 458-12-251, defines the various
types of computer software and explains which is taxed
and which exempt.

Name of Agency Personnel Responsible for Drafting:
Claire Hesselholt, 711 Capitol Way, #400, Olympia,
(206) 753-3446; Implementation and Enforcement:
William Rice, 6004 Capitol Boulevard, Tumwater, (206)
753-5503.

Name of Proponent:
governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: WAC 458-50-085, this rule defines various types
of computer software, explains what is taxable and what
is exempt, and provides a method for removing the ex-
empt software from the percent taxable ratio; and WAC .
458-12-251, this rule defines different types of computer
software, and explains what is taxed and what is exempt.
It also explains the valuation of taxable software.

Proposal does not change existing rules.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

The Department of Revenue has reviewed administra-
tive provisions contained in these rules in order to lessen
the economic impact on small businesses.

A small business economic impact statement is not
required for the following reasons: WAC 458-50-085,
affects less than 20% of utilities classed as small busi-
nesses; and WAC 458-12-251, the rule does not impose
a performance burden on any taxpayer. Thus, there is no
impact on any taxpayer as a result of the rule.

Hearing Location: Evergreen Plaza Building, 2nd
Floor Conference Room, 711 Capitol Way South,
Olympia, WA, on December 12, 1991, at 9:30 a.m.

Submit Written Comments to: Claire Hesselholt,
Chief Administrative Law Judge, Department of Reve-
nue, AX-02, P.O. Box 47460, Olympia, WA 98504—
7460, by December 12, 1991.

Date of Intended Adoption: December 19, 1991.

October 25, 1991
William N. Rice
Assistant Director

Department of Revenue,

NEW SECTION

WAC 458-50-085 COMPUTER SOFTWARE — DEFINI-
TIONS—VALUATION — CENTRALLY ASSESSED UTILITIES.
(1) This rule implements the provisions of Chapter 29, Laws of
Washington 1991, ex. sess, regarding the property taxation of comput-
er software for centrally assessed utilities.

(2) coMPUTER SOFTWARE. Computer software is a set of directions
or instructions that exist in the form of machine-readable or human-
readable code, is recorded on physical or electronic medium and di-
rects the operation of a computer system or other machinery and/or
equipment. Computer software includes the associated documentation
which describes the code and/or its use, operation, and maintenance
and typically is delivered with the code to the user. Computer software
does not include databases, but does include the computer programs
and code which are used to generate databases. Computer software can
be canned, custom, or a mixture of both.

(a) A database is text, data, or other information that may be ac-
cessed or managed with the aid of computer software but that does not
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itself have the capacity to direct the operation of a computer system or
other machinery and equipment; and, therefore does not constitute
computer software.

(3) cusToM sOFTWARE. Custom software is computer software that
is specially designed for a single person's or a small group of persons'
specific needs. Custom software includes modifications to canned soft-
ware and can be developed in—house by the user, by outside developers,
or by both.

(4) "Person” means any individual, receiver, administrator, execu-
tor, assignee, trustee in bankruptcy, trust, estate, firm, copartnership,
joint venture, club, company, joint stock company, business trust, mu-
nicipal corporation, political subdivision of the state of Washington,
corporation, association, society, or any group of individuals acting as
a unit, whether mutual, cooperative, fraternal, nonprofit, or otherwise
and the United States or any instrumentality thereof. )

(5) A "small group of persons” shall consist of less than four per-
sons. A group of four or more persons shall be presumed not to be a
small group of persons for the purposes of this section unless each of
the persons are affiliated through common control and ownership.

(a) "Persons affiliated through common control and ownership"
means

(i) Corporations qualifying as controlled group of corporations in 26
USC § 1563; or

(ii) Partnerships or other persons in which at least 80% of the own-
ership in the persons claimed to be affiliated is the same.

(6) cANNED SOFTWARE. Canned software, also referred to as pre—
written, "shrink-wrapped” or standards software, is computer software
that is designed for and distributed "as is" for multiple persons who
can use it without modifying its code and which is not otherwise con-
sidered custom software.

(a) Computer software that is a combination of pre-written or stan-
dard components and components specially modified to meet the needs
of a user is a mixture of canned and custom software. The standard or
pre—written components are canned software and the modifications are
custom software.

(b) Canned software that is "bundled" with or sold with computer
hardware retains its identity as canned software and shall be valued as
such. "Bundled" software is canned software that is sold with hard-
ware and does not have a separately stated price, and can include
operating systems such as DOS, UNIX, OS-2, or System 6.0 as well
as other programs.

(c) An upgrade is canned software provided by the software devel-
oper, author, distributor, inventor, licensor or sublicensor to improve,
enhance or correct the workings of previously purchased canned
software.

(7) EMBEDDED SOFTWARE. Embedded software is computer software
that resides permanently on some internal memory device in a com-
puter system or other machinery and equipment, that is not removable
in the ordinary course of operation, and that is of a type necessary for
the routine operation of the computer system or other machinery and
equipment.

(a) Embedded software can be either canned or custom software
which:

(i) is an integral part of the computer system or machinery or other
equipment in which it resides;

(ii) is designed specifically to be included in or with the computer
system or machinery or other equipment; and (iii) in its absence, the
computer system or machinery or other equipment is inoperable.

(b) "Not removable in the ordinary course of operation” means that
the software is not readily accessible and is not intended to be removed
without

(i) terminating the computer system, machinery, or equipment's op-
eration; or

(ii) removal of a computer chip, circuit board, or other mechanical
device, or similar item.

(c) "Necessary for the routine operation” means that the software is
required for the machinery, equipment, or computer to be able to per-
form its intended function. In the case of machinery or other equip-
ment, such embedded software does not have to be a physical part of
the actual machinery or other equipment, but may be part of a sepa-
rate control or management panel or cabinet.

(8) RETAINED RIGHTS. Retained rights are any and all rights, in-
cluding intellectual property rights such as those rights arising from
copyright, patent, and/or trade secret laws, that are owned or held un-
der contract or license by a computer software developer, author, in-
ventor, publisher or distributor, licensor or sublicensor.
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(9) GOLDEN OR MASTER COPY. A golden or master copy of computer
software is a copy of computer software from which a computer soft-
ware developer, author, inventor, publisher or distributor makes copies
for sale or license.

(10) ACQUISITION COST.

(a) The acquisition cost of computer software shall include the total
consideration paid for the software, including money, credits, rights, or
other property expressed in terms of money, actually paid or accrued.
The term also includes freight and installation charges but does not
include charges for modifying software, retail sales tax or training. No
deduction from the acquisition cost of computer software shall be al-
lowed for any retained rights held by the developer, author, inventor,
publisher, or distributor.

(b) In cases where the acquisition cost of computer software cannot
be specifically identified, it will be valued at the usual retail selling
price of the same or substantially similar computer software.

(c) In cases where canned software is specially modified for the user,
the canned component of the computer software retains its identity as
canned software; and the modifications are considered custom software
and not taxable.

(11) VALUATION OF CANNED SOFTWARE.

(a) In the first year in which it will be subject to assessment, canned
software shall be listed and valued at one hundred percent (100%) of
acquisition cost as defined in section (10)(a), above, regardless of
whether the software has been expensed or capitalized on the account-
ing records of the business.

(b) In the second year in which it will be subject to assessment,
canned software shall be listed at one hundred percent (100%) of ac-
quisition cost and valued at 50% (fifty percent) of its acquisition cost.

(c) After the second year in which canned software has been subject
to assessment, it shall be valued at zero.

(d) Upgrades to canned software shall be listed and valued at the
acquisition cost of the upgrade package under subsections (11)(a) and
(b), above, and not at the value of what the complete software package
would cost as a new item.

(12) VALUATION OF CUSTOMIZED CANNED SOFTWARE. In the case
where a person purchases canned software and subsequently has that
canned software customized or modified in—house, by outside develop-
ers, or both, only the canned portion of such computer software shall
be taxable and it shall be valued as described in subsection (11).

(13) VALUATION OF EMBEDDED SOFTWARE. Because embedded soft-
ware is part of the computer system, machinery, or other equipment, it
has no separate acquisition cost and shall be not be separately valued
apart from the computer system, machinery, or other equipment in
which it is housed. .

(14) TAXABLE PERSON. Canned software is taxable to the person
having the right to use the software, including a licensee.

(15) situs. Canned and custom software with situs in Washington
means software physically located in Washington or installed in or on
machinery, equipment, or computer systems physically located in
Washington on the assessment date.

(16) REPORTING. Each utility/taxpayer defined in RCW 84.12 and
84.16 shall report to the Department, using the Annual Report tax
form provided by the Department, the following information regarding
its software with situs in Washington in use on the assessment date:

(a) The acquisition cost of expensed canned computer software
which was purchased:

(i) In the year preceding the assessment date; and

(i) In the second year prior to the assessment date; and

(iii) in the years prior to the second year preceding the assessment
date.

(b) The historic cost less depreciation of capitalized canned comput-
er software which was purchased:

(i) In the year preceding the assessment date;

(ii) In the second year prior to the assessment date;

(iii) In the years prior to the second year preceding the assessment
date;

(c) The acquisition cost of expensed custom computer software
which was purchased:

(i) In the year preceding the assessment date;

(i) In the second year prior to the assessment date;

(iii) In the years prior to the second year preceding the assessment
date;

(d) The historic cost less depreciation of capitalized custom comput-
er software.
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(17) CALCULATION OF COMPUTER SOFTWARE VALUE. The following
formulas shall be used for determining the percent taxable calculation
of computer software used by centrally assessed utilities.

(a) For the purpose of determining the numerator of the percent
taxable calculation, the historic cost less depreciation of all taxable
Washington property shall be computed by adjusting the historic cost
less depreciation of property capitalized in the company's records as
follows:

(i) Add the acquisition cost of expensed canned software acquired in
the year preceding the assessment date; and

(i) Add 50% of the acquisition cost of expensed canned software
acquired in the second year preceding the assessment date; and

(iii) Subtract 50% of the historic cost less depreciation of capitalized
canned software acquired in the second year preceding the assessment
date; and

(iv) Subtract the historic cost less depreciation of capitalized canned
software acquired in years prior to the second year preceding the as-
sessment date; and

(v) Subtract the historic cost less depreciation of capitalized custom
software.

(b) For the purpose of determining the denominator of the percent
taxable calculation, the historic cost less depreciation of all
Washington property shall be computed by adding the acquisition cost
of expensed canned and custom software in use on the assessment date
to the historic cost less depreciation of Washington property capital-
ized in the company's records.

(¢) The historic cost less depreciation of all taxable Washington
property (calculated as set forth in subsection (a) above) shall be di-
vided by the historic cost less depreciation of all Washington property
(calculated as set forth in subsection (b) above) to arrive at the percent
taxable calculation.

(d) The portion of the unit value allocated to Washington State
shall be multiplied by the percent taxable calculated as set for in sub-
section (c) above to determine the Washington taxable property value.

(18) EXEMPTIONS.

(a) All custom software, except embedded software, shall be exempt
from property taxation;

(b) Retained rights of the computer software developer, author, in-
ventor, publisher, distributor, licensor or sublicensor are exempt from
property taxation;

(c) Modifications to canned software shall be exempt from property
taxation as custom software; however, the underlying canned software
shall retain its identity as canned software and shall be valued as pre-
scribed in subsection (11) of this rule;

(d) Master or golden copies of computer software are exempt from
property taxation;

(e) The taxpayer is responsible for maintaining and providing re-
cords sufficient to support any claim of exemption for either canned or
custom software.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 458-12-251 COMPUTER SOFTWARE — DEFINI-
TIONS—VALUATION. (1) This rule implements the provisions of
Chapter 29, Laws of Washington 1991, ex. sess, regarding the property
taxation of computer software.

(2) coMPUTER SOFTWARE. Computer software is a set of directions
or instructions that exist in the form of machine-readable or human-
readable code, is recorded on physical or electronic medium and di-
rects the operation of a computer system or other machinery and/or
equipment. Computer software includes the associated documentation
which describes the code and/or its use, operation, and maintenance
and typically is delivered with the code to the user. Computer software
does not include databases, but does include the computer programs
and code which are used to generate databases. Computer software can
be canned, custom, or a mixture of both.

(a) A database is text, data, or other information that may be ac-
cessed or managed with the aid of computer software but that does not
itself have the capacity to direct the operation of a computer system or
other machinery and equipment; and, therefore does not constitute
computer software.

(3) custoM SOFTWARE. Custom software is computer software that
is specially designed for a single person's or a small group of persons’
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specific needs. Custom software includes modifications to canned soft-
ware and can be developed in—house by the user, by outside developers,
or by both.

(4) "Person” means any individual, receiver, administrator, execu-
tor, assignee, trustee in bankruptcy, trust, estate, firm, copartnership,
joint venture, club, company, joint stock company, business trust, mu-
nicipal corporation, political subdivision of the state of Washington,
corporation, association, society, or any group of individuals acting as
a unit, whether mutual, cooperative, fraternal, nonprofit, or otherwise
and the United States or any instrumentality thereof.

(5) A "small group of persons" shall consist of less than four per-
sons. A group of four or more persons shall be presumed not to be a
small group of persons for the purposes of this section unless each of
the persons are affiliated through common control and ownership.

(a) "Persons affiliated through common control and ownership”
means

(i) Corporations qualifying as controlled group of corporations in 26
USC § 1563; or

(ii) Partnerships or other persons in which at least 80% of the own-
ership in the persons claimed to be affiliated is the same.

(6) CANNED SOFTWARE. Canned software, also referred to as pre—
written, "shrink-wrapped” or standards software, is computer software
that is designed for and distributed "as is" for multiple persons who
can use it without modifying its code and which is not otherwise con-
sidered custom software.

(a) Computer software that is a combination of pre-written or stan-
dard components and components specially modified to meet the needs
of a user is a mixture of canned and custom software. The standard or
pre-written components are canned software and the modifications are
custom software.

(b) Canned software that is "bundled” with or sold with computer
hardware retains its identity as canned software and shall be valued as
such. "Bundled” software is canned software that is sold with hard-
ware and does not have a separately stated price, and can include
operating systems such as DOS, UNIX, OS-2, or System 6.0 as well
as other programs.

(c) An upgrade is canned software provided by the software devel-
oper, author, distributor, inventor, licensor or sublicensor to improve,
enhance or correct the workings of previously purchased canned
software.

(7) eMBEDDED SOFTWARE. Embedded software is computer software
that resides permanently on some internal memory device in a com-
puter system or other machinery and equipment, that is not removable
in the ordinary course of operation, and that is of a type necessary for
the routine operation of the computer system or other machinery and
equipment.

(a) Embedded software can be either canned or custom software
which:

(i) is an integral part of the computer system or machinery or other
equipment in which it resides;

(ii) is designed specifically to be included in or with the computer
system or machinery or other equipment; and

(iii) in its absence, the computer system or machinery or other
equipment is inoperable.

(b) "Not removable in the ordinary course of operation” means that
the software is not readily accessible and is not intended to be removed
without

(i) terminating the computer system, machinery, or equipment's op-
eration; or

(ii) removal of a computer chip, circuit board, or other mechanical
device, or similar item.

(c) "Necessary for the routine operation” means that the software is
required for the machinery, equipment, or computer to be able to per-
form its intended function. In the case of machinery or other equip-
ment, such embedded software does not have to be a physical part of
the actual machinery or other equipment, but may be part of a sepa-
rate control or management panel or cabinet.

(8) RETAINED RIGHTS. Retained rights are any and all rights, in-
cluding intellectual property rights such as those rights arising from
copyright, patent, and/or trade secret laws, that are owned or held un-
der contract or license by a computer software developer, author, in-
ventor, publisher or distributor, licensor or sublicensor.

(9) GOLDEN OR MASTER COPY. A golden or master copy of computer
software is a copy of computer software from which a computer soft-
ware developer, author, inventor, publisher or distributor makes copies
for sale or license.

(10) ACQUISITION COST.



WSR 91-22-013

(a) The acquisition cost of computer software shall include the total
consideration paid for the software, including money, credits, rights, or
other property expressed in terms of money, actually paid or accrued.
The term also includes freight and installation charges but does not
include charges for modifying software, retail sales tax or training. No
deduction from the acquisition cost of computer software shall be al-
lowed for any retained rights held by the developer, author, inventor,
publisher, or distributor.

(b) In cases where the acquisition cost of computer software cannot
be specifically identified, it will be valued at the usual retail selling
price of the same or substantially similar computer software.

(c) In cases where canned software is specially modified for the user,
the canned component of the computer software retains its identity as
canned software; and the modifications are considered custom software
and not taxable.

(11) VALUATION OF CANNED SOFTWARE.

(a) In the first year in which it will be subject to assessment, canned
software shall be listed and valued at one hundred percent (100%) of
acquisition cost as defined in section (10)(a), above, regardless of
whether the software has been expensed or capitalized on the account-
ing records of the business.

(b) In the second year in which it will be subject to assessment,
canned software shall be listed at one hundred percent (100%) of ac-
quisition cost and valued at 50% (fifty percent) of its acquisition cost.

(c) After the second year in which canned software has been subject
to assessment, it shall be valued at zero.

(d) Upgrades to canned software shall be listed and valued at the
acquisition cost of the upgrade package under subsections (11)(a) and
(b), above, and not at the value of what the complete software package
would cost as a new item.

(12) VALUATION OF CUSTOMIZED CANNED SOFTWARE. In the case
where a person purchases canned software and subsequently has that
canned software customized or modified in-house, by outside develop-
ers, or both, only the canned portion of such computer software shall
be taxable and it shall be valued as described in subsection (11).

(13) VALUATION OF EMBEDDED SOFTWARE. Because embedded soft-
ware is part of the computer system, machinery, or other equipment, it
has no separate acquisition cost and shall be not be separately valued
apart from the computer system, machinery, or other equipment in
which it is housed.

(14) TAXABLE PERSON. Canned software is taxable to the person
having the right to use the software, including a licensee.

(15) EXEMPTIONS.

(a) All custom software, except embedded software, shall be exempt
from property taxation;

(b) Retained rights of the computer software developer, author, in-
ventor, publisher, distributor, licensor or sublicensor are exempt from
property taxation;

(c) Modifications to canned software shall be exempt from property
taxation as custom software; however, the underlying canned software
shall retain its identity as canned software and shall be valued as pre-
scribed in subsection (11) of this rule;

(d) Master or golden copies of computer software are exempt from
property taxation;

(e) The taxpayer is responsible for maintaining and providing re-
cords sufficient to support any claim of exemption for either canned or
custom software.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WSR 91-22-014
EMERGENCY RULES
DEPARTMENT OF REVENUE
[Filed October 25, 1991, 4:40 p.m.}

Date of Adoption: October 25, 1991.

Purpose: To implement chapter 29, Laws of 1991 sp.
sess., regarding the valuation and taxation of computer
software.

Statutory Authority for Adoption: Chapter 29, Laws
of 1991 and RCW 84.08.010.
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Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Rules must be in place as of
January 1, 1992, for assessment of property taxes for
1993.

Effective Date of Rule: Immediately.

October 25, 1991
William N. Rice
Assistant Director

NEW SECTION

WAC 458-50-085 COMPUTER SOFTWARE —
DEFINITIONS—VALUATION — CENTRALLY
ASSESSED UTILITIES. (1) This rule implements the
provisions of Chapter 29, Laws of Washington 1991, ex.
sess, regarding the property taxation of computer soft-
ware for centrally assessed utilities.

(2) cOMPUTER SOFTWARE. Computer software is a set
of directions or instructions that exist in the form of
machine-readable or human-readable code, is recorded
on physical or electronic medium and directs the opera-
tion of a computer system or other machinery and/or
equipment. Computer software includes the associated
documentation which describes the code and/or its use,
operation, and maintenance and typically is delivered
with the code to the user. Computer software does not
include databases, but does include the computer pro-
grams and code which are used to generate databases.
Computer software can be canned, custom, or a mixture
of both.

(a) A database is text, data, or other information that
may be accessed or managed with the aid of computer
software but that does not itself have the capacity to di-
rect the operation of a computer system or other ma-
chinery and equipment; and, therefore does not consti-
tute computer software.

(3) custom SOFTWARE. Custom software is computer
software that is specially designed for a single person's
or a small group of persons' specific needs. Custom soft-
ware includes modifications to canned software and can
be developed in—house by the user, by outside develop-
ers, or by both.

(4) " Person" means any individual, receiver, adminis-
trator, executor, assignee, trustee in bankruptcy, trust,
estate, firm, copartnership, joint venture, club, company,
Jjoint stock company, business trust, municipal corpora-
tion, political subdivision of the state of Washington,
corporation, association, society, or any group of indi-
viduals acting as a unit, whether mutual, cooperative,
fraternal, nonprofit, or otherwise and the United States
or any instrumentality thereof.

(5) A "small group of persons" shall consist of less
than four persons. A group of four or more persons shall
be presumed not to be a small group of persons for the
purposes of this section unless each of the persons are
affiliated through common control and ownership.
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(a) "Persons affiliated through common control and
ownership” means

(i) Corporations qualifying as controlled group of cor-
porations in 26 USC § 1563; or

(ii) Partnerships or other persons in which at least
80% of the ownership in the persons claimed to be affili-
ated is the same.

(6) CANNED SOFTWARE. Canned software, also re-
ferred to as pre—written, "shrink—wrapped" or standards
software, is computer software that is designed for and
distributed "as is" for multiple persons who can use it
without modifying its code and which is not otherwise
considered custom software.

(a) Computer software that is a combination of pre-
written or standard components and components spe-
cially modified to meet the needs of a user is a mixture
of canned and custom software. The standard or pre-
written components are canned software and the modifi-
cations are custom software.

(b) Canned software that is "bundled" with or sold
with computer hardware retains its identity as canned
software and shall be valued as such. "Bundled" soft-
ware is canned software that is sold with hardware and
does not have a separately stated price, and can include
operating systems such as DOS, UNIX, OS-2, or Sys-
tem 6.0 as well as other programs.

(c) An upgrade is canned software provided by the
software developer, author, distributor, inventor, licensor
or sublicensor to improve, enhance or correct the work-
ings of previously purchased canned software.

(7) EMBEDDED SOFTWARE. Embedded software is
computer software that resides permanently on some in-
ternal memory device in a computer system or other
machinery and equipment, that is not removable in the
ordinary course of operation, and that is of a type nec-
essary for the routine operation of the computer system
or other machinery and equipment.

(a) Embedded software can be either canned or cus-
tom software which:

(i) is an integral part of the computer system or ma-
chinery or other equipment in which it resides;

(i) is designed specifically to be included in or with
the computer system or machinery or other equipment,
and (iii) in its absence, the computer system or machin-
ery or other equipment is inoperable.

(b) "Not removable in the ordinary course of opera-
tion" means that the software is not readily accessible
and is not intended to be removed without

(i) terminating the computer system, machinery, or
equipment's operation; or

(i) removal of a computer chip, circuit board, or oth-
er mechanical device, or similar item.

(c) "Necessary for the routine operation” means that
the software is required for the machinery, equipment,
or computer to be able to perform its intended function.
In the case of machinery or other equipment, such em-
bedded software does not have to be a physical part of
the actual machinery or other equipment, but may be
part of a separate control or management panel or
cabinet.

(8) RETAINED RIGHTS. Retained rights are any and all
rights, including intellectual property rights such as
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those rights arising from copyright, patent, and/or trade
secret laws, that are owned or held under contract or Ii-
cense by a computer software developer, author, inven-
tor, publisher or distributor, licensor or sublicensor.

(9) GOLDEN OR MASTER COPY. A golden or master
copy of computer software is a copy of computer soft-
ware from which a computer software developer, author,
inventor, publisher or distributor makes copies for sale
or license.

(10) ACQUISITION COST.

(a) The acquisition cost of computer software shall
include the total consideration paid for the software, in-
cluding money, credits, rights, or other property ex-
pressed in terms of money, actually paid or accrued. The
term also includes freight and installation charges but
does not include charges for modifying software, retail
sales tax or training. No deduction from the acquisition
cost of computer software shall be allowed for any re-
tained rights held by the developer, author, inventor,
publisher, or distributor.

(b) In cases where the acquisition cost of computer
software cannot be specifically identified, it will be val-
ued at the usual retail selling price of the same or sub-
stantially similar computer software.

(c) In cases where canned software is specially modi-
fied for the user, the canned component of the computer
software retains its identity as canned software, and the
modifications are considered custom software and not
taxable.

(11) VALUATION OF CANNED SOFTWARE.

(a) In the first year in which it will be subject to as-
sessment, canned software shall be listed and valued at
one hundred percent (100%) of acquisition cost as de-
fined in section (10)(a), above, regardless of whether the
software has been expensed or capitalized on the ac-
counting records of the business.

(b) In the second year in which it will be subject to
assessment, canned software shall be listed at one hun-
dred percent (100%) of acquisition cost and valued at
50% (fifty percent) of its acquisition cost.

(c) After the second year in which canned software
has been subject to assessment, it shall be valued at zero.

(d) Upgrades to canned software shall be listed and
valued at the acquisition cost of the upgrade package
under subsections (11)(a) and (b), above, and not at the
value of what the complete software package would cost
as a new item.

(12) VALUATION OF CUSTOMIZED CANNED SOFTWARE.
In the case where a person purchases canned software
and subsequently has that canned software customized
or modified in—house, by outside developers, or both,
only the canned portion of such computer software shall
be taxable and it shall be valued as described in subsec-
tion (11).

(13) VALUATION OF EMBEDDED SOFTWARE. Because
embedded software is part of the computer system, ma-
chinery, or other equipment, it has no separate acquisi-
tion cost and shall be not be separately valued apart
from the computer system, machinery, or other equip-
ment in which it is housed.
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(14) TAXABLE PERSON. Canned software is taxable to
the person having the right to use the software, including
a licensee.

(15) situs. Canned and custom software with situs in
Washington means software physically located in
Washington or installed in or on machinery, equipment,
or computer systems physically located in Washington
on the assessment date. :

(16) REPORTING. Each utility/taxpayer defined in
RCW 84.12 and 84.16 shall report to the Department,
using the Annual Report tax form provided by the De-
partment, the following information regarding its soft-
ware with situs in Washington in use on the assessment
date:

(a) The acquisition cost of expensed canned computer
software which was purchased:

(i) In the year preceding the assessment date; and

(ii) In the second year prior to the assessment date;
and

(iii) in the years prior to the second year preceding
the assessment date.

(b) The historic cost less depreciation of capitalized
canned computer software which was purchased:

(i) In the year preceding the assessment date;

(ii) In the second year prior to the assessment date;

(iif) In the years prior to the second year preceding
the assessment date;

(c) The acquisition cost of expensed custom computer
software which was purchased:

(i) In the year preceding the assessment date;

(ii) In the second year prior to the assessment date;,

(iii) In the years prior to the second year preceding
the assessment date;

(d) The historic cost less depreciation of capitalized
custom computer software.

(17) CALCULATION OF COMPUTER SOFTWARE VALUE.
The following formulas shall be used for determining the
percent taxable calculation of computer software used by
centrally assessed utilities.

(a) For the purpose of determining the numerator of
the percent taxable calculation, the historic cost less de-
preciation of all taxable Washington property shall be
computed by adjusting the historic cost less depreciation
of property capitalized in the company's records as
follows:

(i) Add the acquisition cost of expensed canned soft-
ware acquired in the year preceding the assessment date;
and

(ii) Add 50% of the acquisition cost of expensed
canned software acquired in the second year preceding
the assessment date, and

(iii) Subtract 50% of the historic cost less depreciation
of capitalized canned software acquired in the second
year preceding the assessment date; and

(iv) Subtract the historic cost less depreciation of
capitalized canned software acquired in years prior to
the second year preceding the assessment date; and

(v) Subtract the historic cost less depreciation of cap-
italized custom software.

(b) For the purpose of determining the denominator
of the percent taxable calculation, the historic cost less
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depreciation of all Washington property shall be com-
puted by adding the acquisition cost of expensed canned
and custom software in use on the assessment date to the
historic cost less depreciation of Washington property
capitalized in the company's records. ‘

(c) The historic cost less depreciation of all taxable
Washington property (calculated as set forth in subsec-
tion (a) above) shall be divided by the historic cost less
depreciation of all Washington property (calculated as
set forth in subsection (b} above) to arrive at the percent
taxable calculation.

(d) The portion of the unit value allocated to
Washington State shall be multiplied by the percent
taxable calculated as set for in subsection (c) above to
determine the Washington taxable property value.

(18) EXEMPTIONS.

(a) All custom software, except embedded software,
shall be exempt from property taxation;

(b) Retained rights of the computer software develop-
er, author, inventor, publisher, distributor, licensor or
sublicensor are exempt from property taxation,

(c) Modifications to canned software shall be exempt
from property taxation as custom software; however, the
underlying canned software shall retain its identity as
canned software and shall be valued as prescribed in
subsection (11) of this rule,

(d) Master or golden copies of computer software are
exempt from property taxation;

(e) The taxpayer is responsible for maintaining and
providing records sufficient to support any claim of ex-
emption for either canned or custom software.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 458-12-251 COMPUTER SOFTWARE —
DEFINITIONS—VALUATION. (1) This rule imple-
ments the provisions of Chapter 29, Laws of Washington
1991, ex. sess, regarding the property taxation of com-
puter software.

(2) coMPUTER SOFTWARE. Computer software is a set
of directions or instructions that exist in the form of
machine-readable or human-readable code, is recorded
on physical or electronic medium and directs the opera-
tion of a computer system or other machinery and/or
equipment. Computer software includes the associated
documentation which describes the code and/or its use,
operation, and maintenance and typically is delivered
with the code to the user. Computer software does not
include databases, but does include the computer pro-
grams and code which are used to generate databases.
Computer software can be canned, custom, or a mixture
of both.

(a) A database is text, data, or other information that
may be accessed or managed with the aid of computer
software but that does not itself have the capacity to di-
rect the operation of a computer system or other ma-
chinery and equipment; and, therefore does not consti-
tute computer software.

(3) cusToM SOFTWARE. Custom software is computer
software that is specially designed for a single person's
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or a small group of persons' specific needs. Custom soft-
ware includes modifications to canned software and can
be developed in—house by the user, by outside develop-
ers, or by both.

(4) "Person" means any individual, receiver, adminis-
trator, executor, assignee, trustee in bankruptcy, trust,
estate, firm, copartnership, joint venture, club, company,
Jjoint stock company, business trust, municipal corpora-
tion, political subdivision of the state of Washington,
corporation, association, society, or any group of indi-
viduals acting as a unit, whether mutual, cooperative,
fraternal, nonprofit, or otherwise and the United States
or any instrumentality thereof.

(5) A "small group of persons" shall consist of less
than four persons. A group of four or more persons shall
be presumed not to be a small group of persons for the
purposes of this section unless each of the persons are
affiliated through common control and ownership.

(a) "Persons affiliated through common control and
ownership" means

(i) Corporations qualifying as controlled group of cor-
porations in 26 USC § 1563; or

(i) Partnerships or other persons in which at least
80% of the ownership in the persons claimed to be affili-
ated is the same.

(6) CANNED SOFTWARE. Canned software, also re-
ferred to as pre—written, " shrink-wrapped" or standards
software, is computer software that is designed for and
distributed "as is" for multiple persons who can use it
without modifying its code and which is not otherwise
considered custom software.

(a) Computer software that is a combination of pre—
written or standard components and components spe-
cially modified to meet the needs of a user is a mixture
of canned and custom software. The standard or pre—
written components are canned software and the modifi-
cations are custom software.

(b) Canned software that is "bundled” with or sold
with computer hardware retains its identity as canned
software and shall be valued as such. "Bundled" soft-
ware is canned software that is sold with hardware and
does not have a separately stated price, and can include
operating systems such as DOS, UNIX, OS-2, or Sys-
tem 6.0 as well as other programs.

(c) An upgrade is canned software provided by the
software developer, author, distributor, inventor, licensor
or sublicensor to improve, enhance or correct the work-
ings of previously purchased canned software.

(7) EMBEDDED SOFTWARE. Embedded software is
computer software that resides permanently on some in-
ternal memory device in a computer system or other
machinery and equipment, that is not removable in the
ordinary course of operation, and that is of a type nec-
essary for the routine operation of the computer system
or other machinery and equipment.

(a) Embedded software can be either canned or cus-
tom software which:

(i) is an integral part of the computer system or ma-
chinery or other equipment in which it resides;

(ii) is designed specifically to be included in or with
the computer system or machinery or other equipment;
and
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(iii) in its absence, the computer system or machinery
or other equipment is inoperable.

(b) "Not removable in the ordinary course of opera-
tion" means that the software is not readily accessible
and is not intended to be removed without

(i) terminating the computer system, machinery, or
equipment's operation, or

(i) removal of a computer chip, circuit board, or oth-
er mechanical device, or similar item.

(¢) "Necessary for the routine operation" means that
the software is required for the machinery, equipment,
or computer to be able to perform its intended function.
In the case of machinery or other equipment, such em-
bedded software does not have to be a physical part of
the actual machinery or other equipment, but may be
part of a separate control or management panel or
cabinet.

(8) RETAINED RIGHTS. Retained rights are any and all
rights, including intellectual property rights such as
those rights arising from copyright, patent, and/or trade
secret laws, that are owned or held under contract or li-
cense by a computer software developer, author, inven-
tor, publisher or distributor, licensor or sublicensor.

(9) GOLDEN OR MASTER COPY. A golden or master
copy of computer software is a copy of computer soft-
ware from which a computer software developer, author,
inventor, publisher or distributor makes copies for sale
or license.

(10) ACQUISITION COST.

(a) The acquisition cost of computer software shall
include the total consideration paid for the software, in-
cluding money, credits, rights, or other property ex-
pressed in terms of money, actually paid or accrued. The
term also includes freight and installation charges but
does not include charges for modifying software, retail
sales tax or training. No deduction from the acquisition
cost of computer software shall be allowed for any re-
tained rights held by the developer, author, inventor,
publisher, or distributor.

(b) In cases where the acquisition cost of computer
software cannot be specifically identified, it will be val-
ued at the usual retail selling price of the same or sub-
stantially similar computer software.

(¢) In cases where canned software is specially modi-
fied for the user, the canned component of the computer
software retains its identity as canned software; and the
modifications are considered custom software and not
taxable.

(11) VALUATION OF CANNED SOFTWARE.

(a) In the first year in which it will be subject to as-
sessment, canned software shall be listed and valued at
one hundred percent (100%) of acquisition cost as de-
fined in section (10)(a), above, regardless of whether the
software has been expensed or capitalized on the ac-
counting records of the business.

(b) In the second year in which it will be subject to
assessment, canned software shall be listed at one hun- .
dred percent (100%) of acquisition cost and valued at
50% (fifty percent) of its acquisition cost.

(c) After the second year in which canned software
has been subject to assessment, it shall be valued at zero.
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(d) Upgrades to canned software shall be listed and
valued at the acquisition cost of the upgrade package
under subsections (11)(a) and (b), above, and not at the
value of what the complete software package would cost
as a new item.

(12) VALUATION OF CUSTOMIZED CANNED SOFTWARE.
In the case where a person purchases canned software
and subsequently has that canned software customized
or modified in-house, by outside developers, or both,
only the canned portion of such computer software shall
be taxable and it shall be valued as described in subsec-
tion (11).

(13) VALUATION OF EMBEDDED SOFTWARE. Because
embedded software is part of the computer system, ma-
chinery, or other equipment, it has no separate acquisi-
tion cost and shall be not be separately valued apart
from the computer system, machinery, or other equip-
ment in which it is housed.

(14) TAXABLE PERSON. Canned software is taxable to
the person having the right to use the software, including
a licensee.

(15) EXEMPTIONS.

(a) All custom software, except embedded software,
shall be exempt from property taxation;

(b) Retained rights of the computer software develop-
er, author, inventor, publisher, distributor, licensor or
sublicensor are exempt from property taxation,

(¢) Modifications to canned software shall be exempt
from property taxation as custom software, however, the
underlying canned software shall retain its identity as
canned software and shall be valued as prescribed in
subsection (11) of this rule;

(d) Master or golden copies of computer software are
exempt from property taxation,

(e) The taxpayer is responsible for maintaining and
providing records sufficient to support any claim of ex-
emption for either canned or custom software.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WSR 91-22-015
NOTICE OF PUBLIC MEETINGS
TRANSPORTATION IMPROVEMENT BOARD
[Memorandum—October 28, 1991]

HEARING AND MEETING NOTICE FOR NOVEMBER 1991
TRANSPORTATION IMPROVEMENT BOARD
TRANSPORTATION BUILDING
OLYMPIA, WASHINGTON 98504

TIB work session, 6:00 p.m., Thursday, November 14,
1991, in Spokane at Cavanaugh's Inn at the Park, Finch
Room, West 303 North River Drive.

TIB hearing and meeting, 10:00 a.m., Friday, November
15, 1991, in Spokane at the City of Spokane Council
Chambers, West 808 Spokane Fall Boulevard.
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WSR 91-22-016
EMERGENCY RULES
DEPARTMENT OF
NATURAL RESOURCES
[Order 593—Filed October 28, 1991, 9:26 a.m.]

Date of Adoption: October 28, 1991.

Purpose: Cancelling rule burn suspension.

Citation of Existing Rules Affected by this Order:
Repealing WAC 332-26-086.

Statutory Authority for Adoption: RCW 76.04.165.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Weather conditions have
created a situation of decreased fire danger in eastern
Washington, whereby the need for suspension of rule
burns is no longer needed to protect life and property.

Effective Date of Rule: Immediately.

October 28, 1991
Brian J. Boyle
Commissioner of Public Lands

REPEALER

The following section of the Washington Administra-
tive Code is repealed:

WAC 332-26-086

WSR 91-22-017
PERMANENT RULES
DEPARTMENT OF LICENSING
[Filed October 28, 1991, 4:41 p.m.]

Date of Adoption: October 23, 1991.

Purpose: Regulation of the engineering and land sur-
veying professions. These amendments bring rules into
compliance with a statutory amendment and implement
a staggered renewal of corporations and partnerships.

Citation of Existing Rules Affected by this Order:
Amending WAC 196-26-020 and 196-26-030.

Statutory Authority for Adoption: RCW 43.24.086
and 43.24.140.

Pursuant to notice filed as WSR 91-19-091 on Sep-
tember 18, 1991.

Effective Date of Rule: Thirty—one days after filing.

October 23, 1991
Marsha Tadano Long
Assistant Director PLS

AMENDATORY SECTION (Amending WSR 91-10-
046, filed 4/25/91, effective 5/26/91)

WAC 196-26-020 ENGINEER AND LAND
SURVEYOR FEES. The following fees shall be charged
by the professional licensing services division of the de-
partment of licensing:
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Title of Fee Fee
Engineers:
Professional engineer_application ((amd)), examination,
and certificate $ 100.00
((Speciaity-examr{structural-sanitary)))
Structural engineer application, examination, and certif-
icate 175.00
Professional engineer examination retake (({2nd-subses
quent-or-more})) 90.00
((Speciaity)) Structural exam retake ((¢2nd-subsequent
ormore))) 160.00
((Reciprocity)) Comity 100.00
((Engi . L 06))
Replacement certificate 25.00
Exam (locally prepared) rescore 50.00
Renewal (per year) 70.00
Late renewal penalty 70.00
Duplicate license 15.00
Temporary permit 100.00
Engineer in training:
Application, examination and certificate 50.00
Examination retake (({2nd-subsequent-or-more))) 50.00
Replacement certificate 25.00
Land surveyor:
Application, examination and certificate 100.00

FLS examination retake ((2nd-subsequent-ormore})) 40.00
PPLS examination retake ((2nd-subsequent-or-more})) 60.00

((Reciprocity)) Comity 100.00
Comity exam retake 60.00 .
PPLS exam rescore 50.00
Renewal (per year) 70.00
Late renewal penalty 70.00
Replacement certificate 25.00
Duplicate license 15.00
Engineer corporation:
Certificate of authorization 300.00
Renewal 175.00
Duplicate license 15.00
Replacement certificate 25.00
Engineer partnership:
Certification of authorization 300.00
Renewal 175.00
Replacement certificate 25.00
Duplicate license 15.00

AMENDATORY SECTION (Amending WSR 91-10-
046, filed 4/25/91, effective 5/26/91)

WAC 196-26-030 LICENSE RENEWALS. The
licenses for those individyals registered as a professional
engineer and/or a professional land surveyor shall be re-
newed every two years. The date of renewal shall be the
licensee's birth date. Licensees who fail to pay the pre-
scribed renewal fee within ninety days of the license ex-
piration date will be subject to the late payment penalty
fee as set forth in WAC 196-24-060.

Effective with renewals due on July 1, 1991, and con-
tinuing through those due on June 30, 1992, the renewal
period for engineers and land surveyors will be converted
from one to two years. This conversion will be accom-
plished as follows:

(1) Current licensees as of July 1, 1991, with a birth
date which is an even number shall initially renew for
one year. All subsequent renewals shall be for a two—
year period.
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(2) Current licensees as of July 1, 1991, with a birth
date which is an odd number shall initially renew for a
two—year period. All subsequent renewals shall be for a
two—year period.

The initial license issued to an individual shall expire
on the licensee's next birth date. However, if the licen-
see's next birth date is within three months of the initial
date of licensure, the original license shall expire on his
or her second birth date following original licensure. All
subsequent renewals shall be for a two—year period.

The certificates of authorization for corporations and
partnerships shall be renewed annually. The date of re-
newal shall be the ((tast—day—of—the—month—of
Pecember)) month and day of receipt of their original
license application. Effective with renewals due on
December 31, 1991, corporation and partnership renew-
als will be converted to the month and day of original
application receipt. This conversion will be accomplished
as follows:

(a) Renewal notices issued for payment by December
31, 1991, will include a prorated renewal fee equal to
one—twelfth of the annual fee for each month until their
new renewal date (month and day of original application
receipt). For purposes of this conversion, all actively li-
censed corporations and partnerships will be issued a re-
newal which will at minimum expire in December 1992
and at maximum expire in November 1993.

(b) All subsequent renewals shall be for one year.
Failure to pay the prescribed fee by the date of expira-
tion shall cause the certificate to become invalid.

WSR 91-22-018
NOTICE OF PUBLIC MEETINGS
TRANSPORTATION COMMITTEE —
[Memorandum—Octaober 25, 1991]

The November Washington State Transportation Com-
mission meeting will be held on Thursday, November 21,
1991, at 9:00 a.m., in the Transportation Commission
Conference Room - 1D2, Transportation Building,
Olympia, Washington. There will be subcommittee
meetings on Wednesday, November 20.

WSR 91-22-019
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 29, 1991, 10:22 a.m.]

The Department of Labor and Industries is hereby sub-
mitting to your office notice of withdrawal of rules pur-
suant to chapters 296-81 and 296-95 WAC. The rules
being withdrawn were originally notice in WSR 91-10-
091.

Joseph A. Dear
Director
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WSR 91-22-020
PERMANENT RULES
DEPARTMENT OF ECOLOGY
[Order 91-26—Filed October 29, 1991, 1:30 p.m.]

Date of Adoption: October 28, 1991.

Purpose: The amendments will change the deadline
for compliance with the financial responsibility require-
ments to be the same as the federal regulation. Addi-
tional changes have been made to clarify requirements.

Citation of Existing Rules Affected by this Order:
Amending chapter 173-360 WAC.

Statutory Authority for Adoption: Chapter 90.76
RCW.

Pursuant to notice filed as WSR 91-17-079 on Au-
gust 21, 1991.

Effective Date of Rule: Thirty—one days after filing.

October 28, 1991
Fred Olson
Deputy Director

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-110 APPLICABILITY, EXEMP-
TIONS, AND DEFERRALS. (1) The requirements of
this chapter apply to all owners and operators of an un-
derground storage tank (UST) system as defined in
WAC 173-360-120 except as otherwise provided in
subsections (2) and (3) of this section. It is the responsi-
bility of owners and operators to ensure that any UST
system service providers and supervisors they employ are
properly licensed in accordance with WAC 173-360-
600 through 173-360-690.

(2) Exemptions. The following UST systems, includ-
ing any piping connected thereto, are exempt from the
requirements of this chapter:

(a) Any UST system holding hazardous wastes sub-
ject to Subtitle C of the Federal Solid Waste Disposal
Act, or a mixture of such hazardous waste and other
regulated substances.

(b) Any wastewater treatment tank system that is
part of a wastewater treatment facility regulated under
Section 402 or 307(b) of the Clean Water Act.

(c) Equipment or machinery that contains regulated
substances for operational purposes such as hydraulic lift
tanks and electrical equipment tanks.

(d) Any UST system whose capacity is one hundred
ten gallons or less.

(e) Any UST system that contains a de minimis con-
centration of regulated substances.

(f) Any emergency spill or overflow containment UST
system that is expeditiously emptied after use.

(g) Farm or residential UST systems of one thousand
one hundred gallons or less capacity used for storing
motor fuel for noncommercial purposes (i.e., not for
resale);

(h) UST systems ((ofome—thousand—omc—hundred
gattons—or-fess—capacity)) used for storing heating oil for
consumptive use on the premises where stored; except
that such systems which store in excess of one thousand
one hundred gallons are subject to the release reporting
requirements of WAC 173-360-372;
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(i) Septic tanks;

(j) Any pipeline facility (including gathering lines)
regulated under:

(i) The Natural Gas Pipeline Safety Act of 1968 (49
US.C. App. 1671, et seq.); or

(ii) The Hazardous Liquid Pipeline Safety Act of
1979 (49 U.S.C. App. 2001, et seq.); or

(iii) Which is an intrastate pipeline facility regulated
under state laws comparable to the provisions of the law
referred to in (j) (i) or (ii) of this subsection;

(k) Surface impoundments, pits, ponds, or lagoons;

(1) Storm water or wastewater collection systems;

(m) Flow—through process tanks;

(n) Liquid traps or associated gathering lines directly
related to oil or gas production and gathering operations;
or

(o) Storage tanks situated in an underground area
(such as a basement, cellar, vault, mineworking drift,
shaft, or tunnel) if the storage tank is situated upon or
above the surface of the floor.

(3) Deferrals. The following UST systems are subject
only to the requirements of WAC 173-360-130, 173-
360-140, 173-360-160, 173-360-170, 173-360-190,
173-360-200, 173-360-372 and 173-360-385((;except

hthortv—t hé ] . WA 173
360=372,—and)). Any new deferred UST systems shall
also be subject to the ((requiremrents)) performance
standards of WAC 173-360-300:

(a) Wastewater treatment tank systems not regulated
under section 307(b) or 402 of the Clean Water Act;

(b) Any UST systems containing radioactive material
that are regulated under the Atomic Energy Act of 1954
(42 US.C. 2011 et seq.);

(c) Any UST system that is part of an emergency
generator system at nuclear power generation facilities
regulated by the Nuclear Regulatory Commission under
10 CFR Part 50 Appendix A;

(d) Airport hydrant fuel distribution systems;

(e) UST systems with field—constructed tanks((;and

MWW)).

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-120 DEFINITIONS. For the pur-
poses of this chapter, the following definitions shall
apply:

"Abandoned” means left unused indefinitely, without
being substantially emptied or permanently altered
structurally to prevent reuse.

"Aboveground release” means any release to the sur-
face of the land or to surface water. This includes, but is
not limited to, releases from the above—ground portion of
an UST system and aboveground releases associated
with overfills and transfer operations as the regulated
substance moves to or from an UST system.

" Accidental release” means any sudden or nonsudden
release of petroleum from an underground storage tank
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that results in a need for corrective action and/or com-
pensation for bodily injury or property damage neither
expected nor intended by the tank owner or operator.

"Ancillary equipment" means any devices including,
but not limited to, such devices as piping, fittings, flang-
es, valves, and pumps used to distribute, meter, or con-
trol the flow of regulated substances to and from an
UST.

"Belowground release” means any release to the sub-
surface of the land and to ground water. This includes,
but is not limited to, releases from the belowground por-
tions of an underground storage tank system and
belowground releases associated with overfills and trans-
fer operations as the regulated substance moves to or
from an underground storage tank.

"Beneath the surface of the ground” means beneath
the ground surface or otherwise covered with earthen
materials.

"Bodily injury” shall have the meaning given to this
term by applicable state law; however, this term shall
not include those liabilities which, consistent with stan-
dard insurance industry practices, are excluded from
coverage in liability insurance policies for bodily injury.

"Cathodic protection” means a technique to prevent
corrosion of a metal surface by making that surface the
cathode of an electrochemical cell. For example, a tank
system can be cathodically protected through the appli-
cation of either galvanic anodes or impressed current.

"Cathodic protection tester” means a person who can
demonstrate an understanding of the principles and
measurements of all common types of cathodic protec-
tion systems as applied to buried or submerged metal
piping and tank systems by passing an examination and
obtaining a license for supervision of cathodic protection
installation and testing in compliance with WAC 173-
360-600 through 173-360-690. At a minimum, such
persons shall have education and experience in soil resis-
tivity, stray current, structure-to—soil potential, and
component electrical isolation measurements of buried
metal piping and tank systems.

"CERCLA" means the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as
amended.

"Closure” means to take an underground storage tank
out of operation, either temporarily or permanently, in
accordance with WAC 173-360-380 or 173-360-385.
The term is synonymous with "decommissioning.”

"Compatible" means the ability of two or more sub-
stances or materials to maintain their respective physical
and chemical properties upon contact with one another
such that the stored substance will not pass through the
wall or lining of the tank and connected piping for the
design life of the tank system under conditions likely to
be encountered in the UST.

"Connected piping" means all underground piping in-
cluding valves, elbows, joints, flanges, and flexible con-
nectors attached to a tank system through which regu-
lated substances flow. For the purpose of determining
how much piping is connected to any individual UST
system, the piping that joins two UST systems should be
allocated equally between them.

WSR 91-22-020

"Consumptive use” with respect to heating oil means
consumed on the premises.

"Controlling interest” means direct ownership of at
least fifty percent of the voting stock of another entity.

"Corrosion expert” means a person who possesses a
thorough knowledge of the physical sciences and the
principles of engineering and mathematics acquired by a
professional education and related practical experience,

_and is qualified to engage in the practice of corrosion
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control on buried or submerged metal piping systems
and metal tanks. Such a person shall be accredited or
certified as being qualified by the National Association
of Corrosion Engineers or be a registered professional
engineer who has certification or licensing that includes
education and experience in corrosion control of buried
or submerged metal piping systems and metal tanks.

"Decommissioning” means to take an underground
storage tank out of operation, either temporarily or per-
manently, in accordance with WAC 173-360-380 or
173-360-385. The term is synonymous with "closure.”

"Deferral” means a category of UST systems which
are subject to certain, but not all, of the requirements of
this chapter as specified in WAC 173-360-110(3).

"Delegated agency” means the local government
agency which has been delegated responsibility by the
department for administering any portion of an UST
program approved in accordance with WAC 173-360-
500.

"Department” means the department of ecology.

"Dielectric material" means a material that does not
conduct direct electrical current. Dielectric coatings are
used to electrically isolate UST systems from the sur-
rounding soils. Dielectric bushings are used to electrical-
ly isolate portions of the UST system (e.g., tank from
piping).

"Director” means the director of the department of
ecology.

"Electrical equipment” means underground equipment
that contains dielectric fluid that is necessary for the op-
eration of equipment such as transformers and buried
electrical cable.

"Emergency power generator” means an engine that
uses fuel to produce auxiliary electrical or mechanical
energy for use in emergencies.

"Emergency power generator tank" means a tank that
stores fuel solely for use by an emergency power
generator.

"Excavation zone" means the volume containing the
UST system and backfill material bounded by the
ground surface, walls, and floor of the pit and trenches
into which the UST system is placed at the time of
installation.

"Existing UST system” means an UST system used to
contain an accumulation of regulated substances or for
which installation had commenced on or before
December 22, 1988. Installation is considered to have
commenced if: The owner or operator had obtained all
federal, state, and local approvals or permits necessary
to begin physical construction of the site or installation
of the tank system; and if

Either a continuous on-site physical construction or
installation program had begun; or
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The owner or operator had entered into contractual
obligations—which cannot be cancelled or modified
without substantial loss—for physical construction at the
site or installation of the tank system to be completed
within a reasonable time.

"False alarm” means indicating that an UST system
is leaking when in fact it is tight.

"Farm tank" is a tank located on a tract of land de-
voted to the production of crops or raising animals, in-
cluding fish, and associated residences and improve-
ments. A farm tank must be located on the farm prop-
erty. "Farm” includes fish hatcheries, rangeland, and
nurseries with growing operations. It does not include
laboratories where animals are raised, land used to grow
timber, pesticide aviation operations, retail stores or
garden centers where nursery products are marketed but
not grown, cemeteries, golf courses, or other facilities
dedicated primarily to recreation or aesthetics, or other
non—agricultural activities.

"Field—constructed tank" means an underground stor-
age tank that is constructed in the field rather than fac-
tory built because of its large size.

"Financial reporting year” means the latest consecu-
tive twelve—month period for which any of the following
reports used to support a financial test is prepared: A
10-K report submitted to the SEC; an annual report of
tangible net worth submitted to Dun and Bradstreet; or
annual reports submitted to the Energy Information Ad-
ministration or the Rural Electrification Administration.
"Financial reporting year" may thus comprise a fiscal or
a calendar year period.

"Firm" means any business, including but not limited
to corporations, limited partnerships, and sole proprie-
torships, engaged in performing tank services.

"Flow-through process tank" is a tank that forms an
integral part of a production process through which
there is a steady, variable, recurring, or intermittent flow
of materials during the operation of the process. Flow—
through process tanks do not include tanks used for the
storage of materials prior to their introduction into the
production process or for the storage of finished products
or by—products from the production process.

"Free product” refers to a regulated substance that is
present as a nonaqueous phase liquid (e.g., liquid not
dissolved in water).

"Gathering lines" means any pipeline, equipment, fa-
cility, or building used in the transportation of oil or gas
during oil or gas production or gathering operations.

"Ground water" means water in a saturated zone or
stratum beneath the surface of land or below a surface
water body.

"Hazardous substance UST system"” means an under-
ground storage tank system that contains a hazardous
substance defined in section 101(14) of the Comprehen-
sive Environmental Response, Compensation, and Lia-
bility Act of 1980 (but not including any substance reg-
ulated as a hazardous waste under Subtitle C) or any
mixture of such substances and petroleum, and which is
not a petroleum UST system.

"Heating oil" means petroleum that is No. 1, No. 2,
No. 4—light, No. 4—heavy, No. 5—light, No. 5—
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heavy, and No. 6 technical grades of fuel oil; other re-
sidual fuel oils (including Navy Special Fuel Oil and
Bunker C); and other fuels when used as substitutes for
one of these fuel oils. Heating oil is typically used in the
operation of heating equipment, boilers, or furnaces.

"Hydraulic lift tank" means a tank holding hydraulic
fluid for a closed-loop mechanical system that uses
compressed air or hydraulic fluid to operate lifts, eleva-
tors, and other similar devices.

"Immiscible” means largely incapable of blending or
mixing.

"Installation” means the activity of placing an under-
ground storage tank system or any part thereof in the
ground and preparing it to be placed in service.

"Legal defense cost” is any expense that an owner or
operator or provider of financial assurance incurs in de-
fending against claims or actions brought: By the United
States Environmental Protection Agency (EPA) or a
state to require corrective action or to recover the costs
of corrective action; by or on behalf of a third party for
bodily injury or property damage caused by an acciden-
tal release; or by any person to enforce the terms of a fi-
nancial assurance mechanism.

"Licensed"” means a firm or a person which has been
issued a license by the department under this chapter.

"Liquid trap” means sumps, well cellars, and other
traps used in association with oil and gas production,
gathering, and extraction operations (including gas pro-
duction plants), for the purpose of collecting oil, water,
and other liquids. These liquid traps may temporarily
collect liquids for subsequent disposition or reinjection
into a production or pipeline stream, or may collect and
separate liquids from a gas stream.

"Maintenance” means the normal operational upkeep
to prevent an underground storage tank system from re-
leasing a regulated substance.

"Motor fuel" means petroleum or a petroleum-based
substance that is motor gasoline, aviation gasoline, No. 1
or No. 2 diesel fuel, or any grade of gasohol, and is typ-
ically used in the operation of a motor engine.

"New UST system"” means a tank system that will be
used to contain an accumulation of regulated substances
and for which installation commenced after December
22, 1988. (See also "existing tank system.")

"Noncommercial purposes” with respect to motor fuel
means not for resale.

"Occurrence” means an accident, including continu-
ous or repeated exposure to conditions, which results in a
release from an underground storage tank.

Note: This definition is intended to assist in the understanding of

WAC 173-360-400 through 173-360-499 and is not intended
either to limit the meaning of "occurrence” in a way that con-
flicts with standard insurance usage or to prevent the use of
other standard insurance terms in place of "occurrence."

"On the premises where stored” with respect to heat-
ing oil means UST systems located on the same property
where the stored heating oil is used.

"Operational life" refers to the period beginning when
installation of the tank system has commenced until the
time the tank system is properly closed under WAC
173-360-380 through 173-360-398.
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"Operator” means any person in control of, or having
responsibility for, the daily operation of the UST system.

"Overfill release” is a release that occurs when a tank
is filled beyond its capacity, resulting in a discharge of
the regulated substance to the environment.

"Owner" means: In the case of an UST system in use
on November 8, 1984, or brought into use after that
date, any person who owns an UST system used for
storage, use, or dispensing of regulated substances; and
in the case of any UST system in use before November
8, 1984, but no longer in use on that date, any person
who owned such UST immediately before the discontin-
uation of its use. In the event that the owner of an UST
system cannot be physically located, the owner shall be
the person who owns the property where the UST sys-
tem is located, except any lien holder and any agency of
the state or unit of local government which acquired
ownership or control involuntarily through bankruptcy,
tax delinquency, abandonment, or circumstances in
which the government involuntarily acquires title. This
exclusion does not apply to an agency of the state or unit
of local government which has caused or contributed to
a release or threatened release of a regulated substance
from the UST system.

"Owner or operator,” means, for the purposes of
WAC 173-360—400 through 173-360-499, when the
owner or operator are separate parties, the party that is
obtaining or has obtained financial assurances.

"Party" means a person or group concerned or having -

or taking part in any affair, matter, transaction, or
proceeding.

"Permanently closed"” means: (1) In the case of an
UST system taken out of operation before December 22,
1988, the UST system was substantially emptied of reg-
ulated substances or permanently altered structurally to
prevent reuse; (2) in the case of an UST system taken
out of operation after December 21, 1988, and before
the effective date of this chapter, the UST system was
closed in accordance with 40 CFR 280; and (3) in the
case of an UST system taken out of operation on or af-
ter the effective date of this chapter, the UST system
was closed in accordance with WAC 173-360-385.

"Person" means an individual, trust, firm, joint stock
company, federal agency, corporation, state, municipali-
ty, commission, political subdivision of a state, or any
interstate body. "Person" also includes a consortium, a
joint venture, a commercial entity, and the United States
government.

"Petroleumn marketing facilities” include all facilities
at which petroleum is produced or refined and all facili-
ties from which petroleum is sold or transferred to other
petroleum marketers or to the public.

"Petroleum marketing firms" are all firms owning pe-
troleurn marketing facilities. Firms owning other types
of facilities with USTs as well as petroleum marketing
facilities are considered to be petroleum marketing firms.

"Petroleum UST system” means an underground
storage tank system that contains petroleum or a mix-
ture of petroleum with de minimis quantities of other
regulated substances. Such systems include those con-
taining motor fuels, jet fuels, distillate fuel oils, residual
fuel oils, lubricants, petroleum solvents, and used oils.
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"Pipe" or "piping" means a hollow cylinder or tubular
conduit that is constructed of nonearthen materials.

"Pipeline facilities (including gathering lines)" are
new and existing pipe rights—of-way and any associated
equipment, facilities, or buildings.

"Property damage” shall have the meaning given this
term by applicable state law. This term shall not include
those liabilities which, consistent with standard insur-
ance industry practices, are excluded from coverage in
liability insurance policies for property damage. Howev-
er, such exclusions for property damage shall not include
corrective action associated with releases from tanks
which are covered by the policy.

"Provider of financial assurance” means an entity that
provides financial assurance to an owner or operator of
an underground storage tank through one of the mecha-
nisms listed in WAC 173-360—413 through 173-360-
436, including a guarantor, insurer, risk retention group,
surety, issuer of a letter of credit, issuer of a state—re-
quired mechanism, or a state.

"Regulated substance” means:

Any substance defined in section 101(14) of the Com-
prehensive Environmental Response, Compensation, and
Liability Act (CERCLA) of 1980 (but not including any
substance regulated as a hazardous waste under Subtitle
C of the Federal Solid Waste Disposal Act, or a mixture
of such hazardous waste and any other regulated sub-
stances); and

Petroleum, including crude oil or any fraction thereof
that is liquid at standard conditions of temperature and
pressure (sixty degrees Fahrenheit and 14.7 pounds per
square inch absolute). The term "regulated substance”
includes but is not limited to petroleum and petroleum—
based substances comprised of a complex blend of hy-
drocarbons derived from crude oil through processes of
separation, conversion, upgrading and finishing, such as
motor fuels, jet fuels, distillate fuel oils, residual fuel
oils, lubricants, petroleum solvents, and used oils. The
term "regulated substance” does not include propane or
asphalt or any other petroleum product which is not lig-
uid at standard conditions of temperature and pressure.

"Release” means any spilling, leaking, emitting, dis-
charging, escaping, leaching, or disposing from an UST
system to ground water, surface water or soils.

"Release detection” means determining whether a re-
lease of a regulated substance has occurred from the
UST system into the environment or into the interstitial
space between the UST system and its secondary barrier
or secondary containment around it.

"Repair” means to restore a tank or UST system
component that has caused a release of a regulated sub-
stance from the UST system.

"Residential tank" is a tank located on property used
primarily for dwelling purposes; such properties do not
include dormitories, convents, mobile parks, apartments,
hotels and similar facilities, unless the tank is used by
the owner solely ((to—mazintain)) for his or her own
((restdence)) personal use, rather than to maintain the
overall facility.

"Retrofitting". means the repair or upgrading of an
existing underground storage tank system including, but
not limited to, installation of splash, spill and overfill
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protection, installing or replacing monitoring systems,
adding cathodic protective systems, tank repair, replace-
ment of piping, valves, fill pipes or vents and installing
tank liners.

"Septic tank"” is a water—tight covered receptacle de-
signed and used to receive or process, through liquid
separation or biological digestion, the sewage discharged
from a building sewer. The effluent from such receptacle
is distributed for disposal through the soil and settled
solids and scum from the tank are pumped out periodi-
cally and hauled to a treatment facility.

"Site assessment" means investigating an UST site for
the presence of a release at the time of closure or
change—in—service.

"Site check” means investigating an UST site for the
presence of a release when evidence indicates that a re-
lease may have occurred.

"Stormwater or wastewater collection system" means
piping, pumps, conduits, and any other equipment nec-
essary to collect and transport the flow of surface water
run—off resulting from precipitation, or domestic, com-
mercial, or industrial wastewater to and from retention
areas or any areas where treatment is designated to oc-
cur. The collection of storm water and wastewater does
not include treatment except where incidental to
conveyance.

"Structural defect” means a hole or crack in the tank
portion of the UST system, which has either caused a
release from the system or is being repaired to prevent a
release from the system.

"Substantial business relationship” means the extent
of a business relationship necessary under applicable
state law to make a guarantee contract issued incident to
that relationship valid and enforceable. A guarantee
contract is issued "incident to that relationship” if it
arises from and depends on existing economic transac-
tions between the guarantor and the owner or operator.

"Supervisor" means a licensed person operating inde-
pendently or employed by a contractor, who is responsi-
ble for directing and overseeing the performance of tank
services at a facility.

"Surface impoundment” is a natural topographic de-
pression, excavation, or diked area formed primarily of
earthen materials (although it may be lined with syn-
thetic materials) that is not an injection well.

"Tangible net worth" means the tangible assets that
remain after deducting liabilities; such assets do not in-
clude intangibles such as goodwill and rights to patents
or royalties. For purposes of this definition, "assets”
means all existing and all probable future economic
benefits obtained or controlled by a particular entity as a
result of past transactions.

"Tank" is a stationary device designed to contain an
accumulation of regulated substances and constructed of
nonearthen materials (e.g., concrete, steel, plastic) that
provide structural support.

"Tank permit" means a tank tag, as required by
RCW 90.76.020(4).

"Tank services" include underground storage tank in-
stallation, decommissioning, retrofitting, and testing.
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"Tank services provider" is a person or firm licensed
to perform tank services on regulated underground stor-
age tanks in Washington.

"Termination” under WAC 173-360-476 and 173-
360480 means only those changes that could result in a
gap in coverage as where the insured has not obtained
substitute coverage or has obtained substitute coverage
with a different retroactive date than the retroactive date
of the original policy.

"Testing” means applying a method to determine the
integrity of an underground storage tank.

"Tightness testing” means a procedure for testing the
ability of a tank system to prevent an inadvertent release
of any stored substance into the environment or, in the
case of an underground storage tank system, intrusion of
ground water into a tank system.

"Underground area” means an underground room,
such as a basement, cellar, shaft or vault, providing
enough space for physical inspection of the exterior of
the tank situated on or above the surface of the floor.

"Underground release” means any below ground
release.

"Underground storage tank" or "UST" means any
one or combination of tanks (including underground
pipes connected thereto) that is used to contain an accu-
mulation of regulated substances, and the volume of
which (including the volume of underground pipes con-
nected thereto) is ten percent or more beneath the sur-
face of the ground. This term does not include any of the
exempt UST systems specified in WAC 173-360—
110(2), or any piping connected thereto.

"Upgrade" means the addition or retrofit of some sys-
tems such as cathodic protection, lining, or spill and ov-
erfill controls to improve the ability of an underground
storage tank system to prevent the release of regulated
substances.

"UST site" or "site” means the location at which un-
derground storage tanks are in place or will be placed.
An UST site encompasses all of the property within a
contiguous ownership that is associated with the use of
the tanks.

"UST system” or "tank system” means an under-
ground storage tank, connected underground piping, un-
derground ancillary equipment, and containment system,
if any.

"Wastewater treatment tank” means a tank that is
designed to receive and treat an influent wastewater
through physical, chemical, or biological methods.

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, cffective 12/29/90)

WAC 173-360-130 TANK PERMITS AND DE-
LIVERY OF REGULATED SUBSTANCES. (1) Re-
quirement for a permit. After July 1, 1991, no under-
ground storage tank system, as defined in this chapter,
shall be operated without a valid permit from the de-
partment. However, possession of a valid permit does not
preclude enforcement against the owner or operator of
the underground storage tank under this or other laws.

(2) Application for a permit. Permits for UST systems
shall be obtained as follows:
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(a) To apply for a permit for an UST system which is
to be newly installed, the owner or operator shall com-
plete a notice of intent to install an UST system, as
specified in WAC 173-360-200(1), and submit it to the
department at least thirty days prior to installation of
the system. An initial permit, valid for ninety days, will
be provided by the department so the UST system can
be tested and operation of the system can begin. If nec-
essary, and if circumstances warrant, an additional per-
mit valid for ninety days will be provided by the depart-
ment. Upon receipt of the following items, a permit valid
until the following June 30, if the UST system remains
in compliance, will be provided by the department for
the newly installed UST system:

(i) A properly completed UST notification form, as
specified in WAC 173-360-200(2); and

(ii) A properly completed installation checklist, as
specified in WAC 173-360-200(3)((;and
WAEC173=360-190)).

(b) To apply for a permit for an existing UST system
not previously reported to the department, the owner or
operator shall complete a Washington state underground
storage tank notification form, as specified in WAC
173-360-200(2), and submit it to the department with a
payment of the applicable annual fee, as specified in
WAC 173-360-190, including any fees which should
have been paid for earlier fiscal years if the UST system
had been properly registered, but which were not paid.

(c) ((InFanuary-of)) To apply for a permit for a tank
which has been temporarily out of service, the owner or
operator shall notify the department of the change in
status and follow the provisions of WAC 173-360-380.

(d) Each year the department will request owners and
operators of reported UST systems to certify compliance
with the requirements of this chapter. UST systems
which are in the department's notification data base
when the department requests this certification will re-
ceive permits by July 1 of each year if:

(i) Adequate documentation of compliance, as speci-
fied by the department, is submitted to the department;
and

(ii) The documentation of compliance is submitted by
the deadline for submittal established by the department
in its request. '

(3) Eligibility for a permit. Tanks which are tempo-
rarily closed under WAC 173-360-380 are not eligible
to receive permits. Underground storage tank systems
are eligible for a permit if the following conditions are
met:

(a) The owner or operator is in compliance with all
requirements of this chapter, including the financial re-
sponsibility requirements, and chapter 173-340 WAC, if
applicable, or the owner or operator is in conformance
with a compliance schedule negotiated with and agreed
to by the department;

(b) The storage tank system is not known by the
owner or operator to be leaking; and

(c) All annual state tank fees and local environmen-
tally sensitive area tank fees have been remitted.
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(4) Delivery of regulated substances. Regulated sub-
stances shall not be delivered to any underground stor-
age tank requiring a permit under this section unless a
valid permit is displayed on such tank itself or the dis-
pensing or measuring device connected thereto or, where
appropriate, in the office or kiosk of the facility where
the tank is located. This subsection applies only to sup-
pliers who directly transfer regulated substances into
underground storage tank systems.

(5) Waste oil tanks. Tanks used to collect and store
used or waste oil regulated under this chapter shall not
be pumped by a used or waste oil collector unless a valid
permit is displayed on such tank itself or a device con-
nected thereto or, where appropriate, in the office or ki-
osk of the facility where the tank is located. This prohi-
bition does not apply to a one-time removal of sub-
stances from tanks which will not be used again for the
storage of used or waste oil once the substances are re-
moved; such tanks must be properly closed or undergo
the procedures for a change-in-service in accordance
with WAC 173-360-385. This subsection applies only to
used or waste oil collectors who directly transfer regu-
lated substances from underground storage tanks.

(6) Delivery prohibited to leaking tanks. Except as
specified in subsection (10) of this section, suppliers shall
not deliver regulated substances to any underground
storage tank which is known by the supplier to be leak-
ing, or to have leaked and not been properly repaired,
regardless of the permit status of the tank.

(7) Delivery of regulated substances. If a confirmed
release occurs from a permitted tank, in addition to
meeting the reporting requirements of WAC 173-360-
372, within twenty—four hours of having knowledge of
the release the owner or operator shall lock the fill pipe
and remove from display the permit for the tank from
which the release has occurred. At no time can the own-
er or operator receive regulated substances, except as
specified in subsection (10) of this section, until all the
applicable requirements of this chapter and chapter
173-340 WAC have been met. If the department deter-
mines that reasonable progress is not being made in
meeting these requirements it may request that the own-
er or operator surrender the permit, as specified in sub-
section (8) of this section, for the tank from which the
release occurred.

(8) Permit revocation. The department may request
the surrender of a permit for any tank which does not
remain in compliance with the requirements of this
chapter, including financial responsibility requirements
an:: payment of fees, or for any violation of the chapter
by an underground storage tank owner or operator, in-
cluding refusal of access to property under WAC 173~
360-140. Upon request of a representative of the de-
partment or delegated agency or upon receipt of a letter
from the department or delegated agency requesting
surrender of the permit, the owner or operator must re-
turn the permit to the department or delegated agency
within seven days.

(9) When a tank is closed, any active permit must be
returned to ecology within thirty days of the completion
of the closure procedures.
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(10) Appeals. The revocation of a permit may be ap-
pealed to the pollution control hearings board, pursuant
to chapter 43.21B RCW.

((66))) (11) Display of permits for tightness testing.
A permit which has been removed from display in ac-
cordance with subsection (7) of this section may be
redisplayed for the purpose of receiving regulated sub-
stances in order to conduct a volumetric tightness test on
the storage system. If a leak is determined to exist in the
uppermost level of the system, the regulated substance
shall be immediately removed to a point below the
source of the leak. If a leak is determined to exist below
the uppermost level of the system, all regulated sub-
stances shall be immediately removed from the system.
The requirements of subsection (7) of this section and
the requirement for reporting of confirmed releases
specified in WAC 173-360-372 shall be followed, re-
gardless of the location of the source of the release in the
storage tank system.

AMENDATORY SECTION (Amending WSR 90-24-
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-200 NOTIFICATION REQUIRE-
MENTS. (1) Notice of intent to install a new UST sys-
tem. Except in the circumstances defined in subsection
(5) of this section, any owner who intends to install a
new UST system shall submit a notice of such intent to
the department or delegated agency at least thirty days
prior to installing the UST system. Such notice shall
meet the following requirements:

(a) The notice of intent shall be provided on the ap-
propriate Washington state form, which is available
from the department;

(b) Each UST system to be installed which is regu-
lated under this chapter shall be reported;

(c¢) Owners may provide notice for more than one
UST system using a single form, but UST systems to be
installed at separate sites shall be reported on separate
forms; and

(d) The completed form shall include all of the infor-
mation required on the form.

(2) Notification of new UST systems in use. Within
thirty days of bringing any newly installed UST system
regulated under this chapter into use, the owner shall
submit notice of such UST system to the department.
This notice shall meet the following requirements:

(a) The notice shall be provided on the appropriate
Washington state underground storage tank notification
form, which is available from the department;

(b) Each tank regulated under this chapter shall be
reported;

(c) Owners may provide notice for more than one
tank using a single notification form, but owners who
own tanks located at more than one site shall file a sep-
arate notification form for each site;

(d) Notification required under this section shall in-
clude all of the information required on the form for
each tank for which notice must be given; and

(e) Notification for tanks installed after December 22,
1988, shall also certify compliance with the following
requirements:
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(i) Corrosion protection of steel tanks and piping un-
der WAC 173-360-305 (1) and (2);

(ii) Financial responsibility under WAC 173-360—400
through 173-360-499; and

(iii) Release detection under WAC 173-360-335 and
173-360-340.

(3) Installation checklist. All owners and operators of
new UST systems shall ensure that a licensed installa-
tion supervisor certifies that the methods used to install
the tanks and piping comply with the requirements in
WAC 173-360-305(4). Such certification shall be ac-
complished by completing an installation checklist,
which is available from the department, as specified in
WAC 173-360-305(5).

(4) Notification of existing UST systems. Owners of
any existing UST system regulated under this chapter
which has not previously been reported to the depart-
ment shall provide notification regarding such UST sys-
tem immediately, following the requirements of subsec-
tion (2) (a) through (e) of this section.

Note: Owners and operators of UST systems that were in the ground

on or after May 8, 1986, unless taken out of operation on or
before January 1, 1974, were required to notify the department
in accordance with the Hazardous and Solid Waste Amend-
ments of 1984, Public Law 98-616, on a form published by
Washington state ((imBecember1985-FormECY-026=32)))

unless notice was given pursuant to section 103(c) of
CERCLA.

(5) Emergency replacement of UST systems.

(a) An exception to the thirty—day notice requirement
for new installations in subsection (1) of this section is
allowed when an UST system is being replaced on an
emergency basis due to a release from the system being
replaced. An emergency shall be regarded as a newly
discovered release from an UST system which is:

(i) In operation at the time of the release;

(ii) Located at an operating facility; and

(iii) Necessary for the normal operation of the
facility.

(b) Under the circumstances described in (a) of this
subsection, the notice of intent to install an UST system
may be provided after the installation of the new system
but no more than seven days after the installation is
completed. The information which must be included in
the notice of intent form is the same as in subsection (1)
of this section. A site assessment meeting the require-
ments of WAC 173-360-390 shall be completed prior to
installing a tank in the excavation pit of a tank being
replaced and prior to installing new piping in the piping
trench of piping being replaced.

(6) Changes to UST systems. Any changes in the in-
formation initially reported in the notification form sub-
mitted under subsection (2), (4) or (5) of this section,
including temporary closure of an UST system that was
initially reported as being in use, shall be reported to the
department or delegated agency by submitting a new
notification form within thirty days after such changes
occur.

(7) Beginning October 24, 1988, any person who sells
a new tank which is intended to be used as an under-
ground storage tank, or an existing UST system or
property including an existing UST system which is in-
tended to be used as an UST system, shall notify the
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purchaser of such tank or UST system of the owner's
notification obligations under this section.

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-305 PERFORMANCE STAN-
DARDS FOR NEW UST SYSTEMS. In order to pre-
vent releases due to structural failure, corrosion, or spills
and overfills for as long as the UST system is used to
store regulated substances, all owners and operators of
new UST systems shall meet the following requirements:

(1) Tanks. Each tank shall be properly designed and
constructed with material that is compatible with and
impermeable to the stored substance, and any portion
underground that routinely contains regulated substanc-
es shall be protected from corrosion, in accordance with
a code of practice developed by a nationally recognized
association or independent testing laboratory as specified
under (a) through (d) below:

(a) The tank is constructed of fiberglass—reinforced
plastic; or

The following industry codes may be used to comply with sub-
section (1)(a) of this section: Underwriters Laboratories Stan-
dard 1316, "Standard for Glass—-Fiber—Reinforced Plastic Un-
derground Storage Tanks for Petroleum Products"; Under-
writer's Laboratories of Canada CAN4-S615-M83, "Stan-
dard for Reinforced Plastic Underground Tanks for Petroleum
Products”; or American Society of Testing and Materials
Standard D4021-86, "Standard Specification for Glass—Fiber—
Reinforced Polyester Underground Petroleum Storage Tanks."

Note:

(b) The tank is constructed of steel and cathodically
protected in the following manner:

(i) The tank is coated with a suitable dielectric
material;

(i) The tank is equipped with a factory—installed or
field—installed cathodic protection system designed by a
corrosion expert;

(iii) Cathodic protection systems are designed and in-
stalled to include provisions for testing to allow a deter-
mination of current operating status as required in
WAC 173-360-320(2) and to facilitate testing by the
department or delegated agency in accordance with
WAC 173-360-325 (5) and (6); and

(iv) Cathodic protection systems are operated and
maintained in accordance with WAC 173-360-320 or
according to guidelines established by the department or
delegated agency; or

The following codes and standards may be used to comply with
subsection (1)(b) of this section:

(A) Steel Tank Institute "Specification for STI-P3
System of External Corrosion Protection of Under-
ground Steel Storage Tanks";

(B) Underwriters Laboratories Standard 1746, "Cor-
rosion Protection Systems for Underground Storage
Tanks";

(C) Underwriters Laboratories of Canada CAN4-
S603-M85, "Standard for Steel Underground Tanks for
Flammable and Combustible Liquids," and CAN4-
G03.1-M85, "Standard for Galvanic Corrosion Protec-
tion Systems for Underground Tanks for Flammable and

Note:
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Combustible Liquids," and CAN4-S631-M84, "Isolat-
ing Bushings for Steel Underground Tanks Protected
with Coatings and Galvanic Systems"; or

(D) National Association of Corrosion Engineers
Standard RP-02-85, "Control of External Corrosion on
Metallic Buried, Partially Buried, or Submerged Liquid
Storage Systems,” and Underwriters Laboratories Stan-
dard 58, "Standard for Steel Underground Tanks for
Flammable and Combustible Liquids."

(c) The tank is constructed of a steel-fiberglass—rein-
forced—plastic composite; or

Note: The following industry codes may be used to comply with sub-

section (1)(c) of this section: Underwriters Laboratories Stan-
dard 1746, "Corrosion Protection Systems for Underground
Storage Tanks," or the Association for Composite Tanks
ACT-100, "Specification for the Fabrication of FRP Clad
Underground Storage Tanks."

(d) The tank construction and corrosion protection are
determined by the department or delegated agency to be
designed to prevent the release or threatened release of
any stored regulated substance in a manner that is no
less protective of human health and the environment
than subsection (1)(a) through (c) of this section.

(2) Piping. The piping that routinely contains regulat-
ed substances and is in contact with the ground shall be
properly designed and constructed with material that is
compatible with and impermeable to the stored sub-
stance, and protected from corrosion in accordance with
a code of practice developed by a nationally recognized
association or independent testing laboratory as specified
below:

(a) The piping is constructed of fiberglass—reinforced
plastic; or

Note: The following codes and standards may be used to comply with

subsection (2)(a) of this section:

(i) Underwriters Laboratories Subject 971, "UL
Listed Non—- Metal Pipe”;

(ii) Underwriters Laboratories Standard 567, "Pipe
Connectors for Flammable and Combustible and LP
Gas";

(iii) Underwriters Laboratories of Canada Guide
ULC-107, "Glass Fiber Reinforced Plastic Pipe and
Fittings for Flammable Liquids"; and

(iv) Underwriters Laboratories of Canada Standard
CAN 4-S633-M81, "Flexible Underground Hose
Connectors."

(b) The piping is constructed of steel and cathodically
protected in the following manner:

(i) The piping is coated with a suitable dielectric
material;

(i) Field-installed cathodic protection systems are
designed by a corrosion expert;

(iii) Cathodic protection systems are designed and in-
stalled to include provisions for testing to allow a deter-
mination of current operating status as required in
WAC 173-360-320(2) and to facilitate testing by the
department or delegated agency in accordance with
WAC 173-360-325 (5) and (6); and

(iv) Cathodic protection systems are operated and
maintained in accordance with WAC 173-360-320 or
guidelines established by the department or delegated
agency; or
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Note: The following codes and standards may be used to comply with

subsection (2)(b) of this section:

(A) National Fire Protection Association Standard
30, "Flammable and Combustible Liquids Code";

(B) American Petroleum Institute Publication 1615,
"Installation of Underground Petroleum Storage
Systems";

(C) American Petroleum Institute Publication 1632,
"Cathodic Protection of Underground Petroleum Stor-
age Tanks and Piping Systems"; and

(D) National Association of Corrosion Engineers
Standard RP-01-69, "Control of External Corrosion on
Submerged Metallic Piping Systems." :

(c) The piping construction and corrosion protection
are determined by the department or delegated agency
to be designed to prevent the release or threatened re-
lease of any stored regulated substance in a manner that
is no less protective of human health and the environ-
ment than the requirements in subsection (2)(a) and (b)
of this section.

(d) Metal flexible underground hose connectors shall
be cathodically protected or covered with sleeves or
jackets that will provide corrosion protection over the
operating life of the UST system.

(3) Spill and overfill prevention equipment.

(a) Except as provided in subsection (3)(b) of this
section, to prevent spilling and overfilling associated with
transfer of regulated substances to the UST system,
owners and operators shall use the following spill and
overfill prevention equipment:

(i) Spill prevention equipment that will prevent re-
lease of regulated substances to the environment when
the transfer hose is detached from the fill pipe (for ex-
ample, a spill catchment basin); and

(ii) Overfill prevention equipment that will:

(A) Automatically shut off flow into the tank when
the tank is no more than ninety-five percent full;

(B) Alert the transfer operator when the tank is no
more than ninety percent full by restricting the flow into
the tank or triggering a high-level alarm; or

(C) Restrict flow thirty minutes prior to overfilling,
alert the operator with a high level alarm one minute
before overfilling, or automatically shut off flow into the
tank so that none of the fittings located on top of the
tank are exposed to regulated substances due to
overfilling.

Note: Overflow prevention equipment that will automatically shut off

or restrict flow into the tank should not be used where a pres-
surized ((detivery)) fuel transfer system may be employed
since an overflow may occur when the flow is suddenly shut off

or restricted.

(b) Owners and operators are not required to use the
spill and overfill prevention equipment specified in sub-
section (3)(a) of this section if:

(i) Alternative equipment is used that is determined
by the department or delegated agency to be no less
protective of human health and the environment than
the equipment specified in subsection (3)(a)(i) or (ii) of
this section; or

(i) The UST system is filled by transfers of no more
than twenty—five gallons at one time.
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(4) Installation. All tanks and piping shall be properly
installed by a licensed tank services provider in accord-
ance with a code of practice developed by a nationally
recognized association or independent testing laboratory
and in accordance with the manufacturer's instructions.

Note: Tank and piping system installation practices and procedures

described in the following codes may be used to comply with
the requirements of subsection (4) of this section:

(a) American Petroleum Institute Publication 1615, "Installation of
Underground Petroleum Storage System"; or

(b) Petroleum Equipment Institute Publication RP100((=586)),
"Recommended Practices for Installation of Underground Liquid
Storage Systems”; or )

(c) American National Standards Institute Standard B31.3, "Petro-
leum Refinery Piping,” and American National Standards Institute
Standard B31.4 "Liquid Petroleum Transportation Piping System.”

(5) Certification of installation. All owners and oper-
ators shall ensure that a licensed tank services provider
certifies compliance with subsection (4) of this section by
submitting a properly completed installation checklist to
the department on a form provided by the department as
required in WAC 173-360-630(12).

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-310 UPGRADING REQUIRE-
MENTS FOR EXISTING UST SYSTEMS. (1) Alter-
natives allowed. Not later than December 22, 1998, all
existing UST systems shall comply with one of the fol-
lowing requirements:

(a) New UST system performance standards under
WAC 173-360-305;

(b) The upgrading requirements in subsections (2)
through (4) of this section; or

(c) Closure requirements under WAC 173-360-380
through 173-360-398, including applicable requirements
for corrective action under WAC 173-360-399.

(2) Tank upgrading requirements. Steel tanks shall be
upgraded by a licensed tank services provider to meet
one of the following requirements in accordance with a
code of practice developed by a nationally recognized
association or independent testing laboratory:

(a) Interior lining. A tank may be upgraded by inter-
nal lining if:

(i) The lining is installed in accordance with the re-
quirements of WAC 173-360-325; and

(i) Within ten years after lining, and every five years
thereafter, the lined tank is internally inspected and
found to be structurally sound with the lining still per-
forming in accordance with original design specifica-
tions, unless cathodic protection is also installed within
ten years of lining the tank, as specified in WAC 173~
360-310 (2)(c).

(b) Cathodic protection. A tank may be upgraded by
cathodic protection if the cathodic protection system
meets the requirements of WAC 173-360-305
(1)(b)(ii), (iii), and (iv) and the integrity of the tank is
ensured using one of the following methods:

(i) The tank is internally inspected and assessed to
ensure that the tank is structurally sound and free of
corrosion holes prior to installing the cathodic protection
system; or
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(ii) The tank has been installed or internally lined for
less than ten years and is monitored monthly for releases
in accordance with WAC 173-360-345 (6)(e) through
(6)(i); or

(iii) The tank has been installed or internally lined for
less than ten years and is assessed for corrosion holes by
conducting two tightness tests that meet the require-
ments of WAC 173-360-345 (6)(d). The first tightness
test shall be conducted prior to installing the cathodic
protection system. The second tightness test shall be
conducted between three and six months following the
first operation of the cathodic protection system; or

(iv) The tank is assessed for corrosion holes by a
method that is determined by the department or dele-
gated agency to prevent releases in a manner that is no
less protective of human health and the environment
than subsection (2)(b)(i) through (iii) of this section.

(c) Internal lining combined with cathodic protection.
A tank may be upgraded by both internal lining and ca-
thodic protection if:

(i) The lining is installed in accordance with the re-
quirements of WAC 173-360-325; and

(ii) The cathodic protection system is installed within
ten years of the tank being lined and meets the require-
ments of WAC 173-360-305 (1)(b)(ii), (iii), and (iv).
The following codes and standards may be used to comply with
this section:

(A) American Petroleum Institute Publication 1631,
"Recommended Practice for the Interior Lining of Ex-
isting Steel Underground Storage Tanks";

(B) National Leak Prevention Association Standard
631, "Spill Prevention, Minimum 10 Year Life Exten-
sion of Existing Steel Underground Tanks by Lining
Without the Addition of Cathodic Protection”;

(C) National Association of Corrosion Engineers
Standard RP-02-85, "Control of External Corrosion on
Metallic Buried, Partially Buried, or Submerged Liquid
Storage Systems"; ((and))

(D) American Petroleum Institute Publication 1632,
"Cathodic Protection of Underground Petroleum Stor-
age Tanks and Piping Systems((:))"; and

(E) Steel Tank Institute Publication STI F894-91
"Specifications for External Corrosion Protection FRP
Composite Underground Steel Storage Tanks."

(3) Piping upgrading requirements. Metal piping that
routinely contains regulated substances and is in contact
with the ground shall be cathodically protected in ac-
cordance with a code of practice developed by a nation-
ally recognized association or independent testing labo-
ratory and shall meet the requirements of WAC 173-
360-305 (2)(b)(ii), (iii), and (iv).

The codes and standards listed in the note following WAC

173-360-305 (2)(b) may be used to comply with this
requirement.

Note:

Note:

(4) Spill and overfill prevention equipment. To prevent
spilling and overfilling associated with transfer of regu-
lated substances to the UST system, all existing UST
systems shall comply with new UST system spill and ov-
erfill prevention equipment requirements specified in
WAC 173-360-305(3), except that an UST system that
is filled by transfers of no more than twenty—five gallons
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at a time is not required to use spill and overfill preven-
tion equipment.

(5) Tank services providers who perform any of the
tank services described in this section shall certify that
such services comply with the requirements of this sec-
tion by submitting the appropriate checklist(s) to the
department in accordance with WAC 173-360-630(12).

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-330 RELEASE DETECTION
COMPLIANCE SCHEDULE. Owners and operators of
all UST systems shall comply with the release detection
requirements of WAC 173-360-330 through 173-360—
355 by December 22 of the year listed in the following
table:

TABLE: SCHEDULE FOR PHASE-IN OF RELEASE
DETECTION

Year Year when release detection is required
System (by December 22 of the year indicated)
was

installed 1989 1990 1991 1992 1993 1994 1995
Before 1965 RD P E

or date un—

known.

1965-69.. P/RD E

1970-74.. P RD E

1975-79.. P RD E
1980-88.. | RD E

New tanks (after December 22, 1988,) immediately
upon installation, except that emergency generator tanks
installed between 1989 and 1990 must have release de-
tection by 1996 and emergency generator tanks installed
after December 29, 1990, must have release detection
immediately upon installation.

P- Except for pressurized piping associated with
emergency power generator tanks, must begin release
detection (( T ipi i
173=360=356-(2)(a))) by December 22, 1992,

RD- Except for emergency power generator tanks,
must begin release detection for tanks and suction piping
in accordance with WAC 173-360-335 (2)(a), 173-
360-350 (2)(b), and 173-360-340.

E- Must begin release detection for emergency power
generator tanks and piping in accordance with WAC
173-360-335 (2)(a) and 173-360-350 (2)(a) or (b).

Note:

Dates preceding the effective date of this rule correspond to
federal requirements under 40 CFR 280 and are included here
to reflect conformity to the federal rule.

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-345 METHODS OF RELEASE
DETECTION FOR TANKS. (1) Any method of re-
lease detection for tanks shall meet the performance re-
quirements of this section. In addition, methods used af-
ter December 22, 1990, except for methods permanently
installed prior to that date, shall be capable of detecting
the leak rate or quantity specified for that method in
subsection (6)(b), (c), (d), and (e) of this section with a
probability of detection of 0.95 and a probability of false
alarm of 0.05. (That is, under test conditions, a method
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will correctly detect at least ninety—five of one hundred
actual releases, and will falsely indicate a release no
more than five times in one hundred tests of nonleaking
systems.)

Note: The establishment of leak indication thresholds is a means of

setting a standard for the equipment or method used. It is not
in any way meant to imply that actual leak rates less than
these limits are allowable. No release is acceptable, and any
indication that a release may have occurred should be investi-
gated in accordance with WAC 173-360-360. Manufacturers
and tank services providers installing or utilizing leak detection
equipment and/or methods are encouraged to follow EPA's
standard test procedures for evaluating leak detection methods
to demonstrate compliance with the requirements of subsection
(1) of this section.

(2) UST systems that meet the new tank or upgraded
tank performance standards in WAC 173-360-305 or
173-360-310, and the inventory control requirements in
subsection (6) (a) or (b) of this section, may use tank
tightness testing (conducted in accordance with subsec-
tion (6)(d) of this section) at least every five years until
December 22, 1998, or until ten years after the tank is
installed or upgraded under WAC 173-360-310(2),
whichever is later.

(3) UST systems that do not meet the new tank or
upgraded tank performance standards in WAC 173-
360-305 or 173-360-310 may use inventory controls
(conducted in accordance with subsection (6) (a) or (b)
of this section) and annual tank tightness testing (con-
ducted in accordance with subsection (6)(d) of this sec-
tion) until December 22, 1998, when the tank shall be
upgraded under WAC 173-360-310 or permanently
closed under WAC 173-360-385.

(4) Tanks with capacity of ((550)) one thousand
gallons or less may use weekly tank gauging conducted
in accordance with subsection (6)(b) of this section.

(5) Tanks that store fuel solely for use by emergency
power generators may use the following methods of re-
lease detection:

(a) Emergency power generator tanks with nominal
capacity of ((fivehundred-fifty)) one thousand gallons or
less may use monthly tank gauging conducted in ac-
cordance with subsection (6)(c) of this section.

(b) Emergency power generator tanks with nominal
capacity of five hundred fifty—one to two thousand
gallons may use monthly tank gauging conducted in ac-
cordance with subsection (6)(c) of this section, in con-
junction with annual tank tightness testing conducted in
accordance with subsection (6)(d) of this section.

(c) Except as provided in subsection (2) of this sec-
tion, emergency power generator tanks with nominal ca-
pacity greater than two thousand gallons may use week-
ly tank gauging conducted in accordance with subsection
(6)(b) of this section, in conjunction with annual tank
tightness testing conducted in accordance with subsec-
tion (6)(d) of this section.

(6) Each method of release detection for tanks used to
meet the requirements of WAC 173-360-335 shall be
conducted in accordance with the following:

(a) Daily inventory control. Daily inventory control
(or another test of equivalent performance) shall be
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conducted in a manner capable of detecting a release of
at least 1.0 percent of flow—through plus 130 gallons on
a monthly basis in the following manner:

(i) Inventory volume measurements for regulated sub-
stance inputs, withdrawals, and the amount still remain-
ing in the tank are recorded each operating day;

(ii) The equipment used is capable of measuring the
level of regulated substance in the tank over the full
range of the tank's height to the nearest one—eighth of
an inch;

(iii) The regulated substance inputs are reconciled
with delivery receipts by measurement of the tank in-
ventory volume before and after delivery;

(iv) Deliveries are made through a drop tube that ex-
tends to within one foot of the tank bottom;

(v) Dispensing of regulated substances is metered and
recorded within the local standards for meter calibration
or an accuracy of at least six cubic inches for every five
gallons of regulated substances which is withdrawn; and

(vi) The measurement of any water level in the bot-
tom of the tank is made to the nearest one—eighth of an
inch at least once a month.

Note: Practices described in the American Petroleum Institute Pub-

lication 1621, "Recommended Practice for Bulk Liquid Stock
Control at Retail Outlets," may be used, where applicable, as
guidance in meeting the requirements of this paragraph.

(b) Weekly tank gauging. Only tanks of ((five-hun=
dredfifty)) one thousand gallons or less nominal capaci-
ty may use weekly tank gauging as the sole method of
release detection. Tanks of ((fivehundred-fifty=one)) one
thousand to two thousand gallons may use the method in
place of daily inventory control in (a) of this subsection,
in conjunction with tank tightness testing, as specified in
(d) of this subsection. Tanks of greater than two thou-
sand gallons nominal capacity may use this method to
meet the requirements of WAC 173-360-330 through
173-360-355 only if such tanks store fuel solely for use
by emergency power generators. Weekly tank gauging
shall meet the following requirements:

(i) Tank liquid level measurements are taken weekly
at the beginning and ending of a period of at least thir-
ty-six hours during which no liquid is added to or re-
moved from the tank;

(ii) Level measurements are based on an average of
two consecutive stick readings at both the beginning and
ending of the period (that is, four measurements shall be
taken, two consecutive measurements at the beginning
and two consecutive measurements at the end of the pe-
riod during which no liquid has been added or removed
from the tank);

(iii) The equipment used is capable of measuring the
level of regulated substance in the tank over the full
range of the tank's height to the nearest one—eighth of
an inch;

(iv) If the variation between beginning and ending
measurements exceeds the weekly or monthly standards
in the following table, a leak may be occurring and the
requirements of WAC 173-360-360 through 173-360-
375 shall be followed:
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Nominal Weekly Standard Monthly Standard

Tank Capacity (one test) (average of four tests)
550 gallons or less 10 gallons 5 gallons

551-1,000 gallons 13 gallons 7 gallons

1,001-2,000 gallons 26 gallons 13 gallons

2,001 gallons or more* .75% of capacity .5% of capacity
(*Emergency Power Generator Tanks only.)

(c) Monthly tank gauging. Only tanks that store fuel
solely for use by emergency power generators with a
nominal capacity of two thousand gallons or less may
use monthly tank gauging as a method of release detec-
tion. Such tanks with nominal capacity of five hundred
fifty—one to two thousand gallons shall also have an an-
nual tank tightness test conducted in accordance with
(d) of this subsection. Monthly tank gauging shall meet
the following requirements:

(i) Inventory volume measurements for regulated sub-
stance inputs, withdrawals, and the amount still remain-
ing in the tank are recorded whenever inputs or with-
drawals occur;

(ii) Tank liquid level measurements reconciled with
inventory volume measurements are taken monthly at
the beginning and ending of a period of at least twenty—
one days, except when extreme snowfall or other travel
obstructions occurring in remote locations and prevent-
ing access are specifically documented by the owner and
operator;

(iii) Level measurements are based on an average of
two consecutive readings at both the beginning and end-
ing of the period (that is, four measurements shall be
taken, two consecutive measurements at the beginning
and two consecutive measurements at the end of the
period);

(iv) The equipment used is capable of measuring the
level of regulated substance in the tank over the full
range of the tank's height to the nearest one—eighth of
an inch or a corresponding amount of gallons;

.(v) The measurement of any water level in the bottom
of the tank is made to the nearest one—eighth of an inch
at least once a month;

(vi) If the variation between beginning and ending
measurements exceeds the monthly standards in the fol-
lowing table, a leak may be occurring and the require-
ments of WAC 173-360-360 through 173-360-375
shall be followed:

Nominal
Tank Capacity

Monthly Standard
(average of four tests)

550 gallons or less 5 gallons
551-1,000 gallons 7 gallons
1,001-2000 gallons 13 gallons

(d) Tank tightness testing. Tank tightness testing (or
another test of equivalent performance) shall be capable
of detecting at least a 0.1 gallon per hour leak rate from
any portion of the tank that routinely contains a regu-
lated substance while accounting for the effects of ther-
mal expansion or contraction of the regulated substance,
vapor pockets, tank deformation, evaporation or conden-
sation, and the location of the water table.

(e) Automatic tank gauging. Equipment for automatic
tank gauging that tests for the loss of regulated sub-
stance and conducts inventory control shall meet the fol-
lowing requirements:
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(i) The automatic product level monitor test can de-
tect at least a 0.2 gallon per hour leak rate from any
portion of the tank that routinely contains a regulated
substance; and

(ii) Daily inventory control (or another test of equiva-
lent performance) is conducted in accordance with the
requirements of (a) of this subsection.

(f) Vapor monitoring. Testing or monitoring for va-
pors within the soil gas of the excavation zone shall meet
the following requirements:

(i) The materials used as backfill are sufficiently po-
rous (e.g., gravel, sand, crushed rock) to readily allow
diffusion of vapors from releases into the excavation
area; ‘

(i) The stored regulated substance, or a tracer com-
pound placed in the tank system, is sufficiently volatile
(e.g., gasoline) to result in a vapor level that is detect-
able by the monitoring devices located in the excavation
zone in the event of a release from the tank;

(iii) The measurement of vapors by the monitoring
device is not rendered inoperative by the ground water,
rainfall, or soil moisture or other known interferences so
that a release could go undetected for more than thirty
days;

(iv) The level of background contamination in the ex-
cavation zone will not interfere with the method used to
detect releases from the tank;

(v) The vapor monitors are designed and operated to
detect any significant increase in concentration above
background of the regulated substance stored in the tank
system, a component or components of that substance, or
a tracer compound placed in the tank system;

(vi) In the UST excavation zone, the site is evaluated
for its appropriateness for installation of vapor monitors
to ensure compliance with the requirements of this sub-
section and to establish the number and positioning of
monitoring wells that will detect releases within the ex-
cavation zone from any portion of the tank that routine-
ly contains a regulated substance; and

(vii) Monitoring wells are clearly marked and secured
to avoid unauthorized access and tampering.

Note: Monitoring wells must also comply with the minimum stan-

dards for construction, maintenance, and abandonment of
wells specified in chapter 173-160 WAC.

(g) Ground water monitoring. Testing or monitoring
for liquids on or in the ground water shall meet the fol-
lowing requirements:

(i) The regulated substance stored is immiscible in
water and has a specific gravity of less than one;

(ii) Ground water is never more than twenty feet from
the ground surface and the hydraulic conductivity of the
soil(s) between the UST system and the monitoring
wells or devices is not less than 0.01 cm/sec (e.g., the
soil should consist of gravels, coarse to medium sands,
coarse silts or other permeable materials);

(iii) The slotted portion of the monitoring well casing
shall be designed to prevent migration of natural soils or
filter pack into the well and to allow entry of regulated
substance on the water table into the well under both
high and low ground-water conditions;

(iv) Monitoring wells shall be sealed from the ground
surface to the top of the filter pack;



WSR 91-22-020

(v) Monitoring wells or devices intercept the excava-
tion zone or are as close to it as is technically feasible;

(vi) The continuous monitoring devices or manual
methods used can detect the presence of at least one-
eighth of an inch of free product on top of the ground
water in the monitoring wells;

(vii) Within and immediately below the UST system
excavation zone, the site is evaluated for its appropriate-
ness for installation of ground water monitors to ensure
compliance with the requirements in (g)(i) through (v)
of this subsection and to establish the number and posi-
tioning of monitoring wells or devices that will detect
releases from any portion of the tank that routinely con-
tains a regulated substance; and

(viii) Monitoring wells are clearly marked and secured
to avoid unauthorized access and tampering.

Note: Monitoring wells must also comply with the minimum stan-

dards for construction, maintenance, and abandonment of
wells specified in chapter 173-160 WAC.

(h) Interstitial monitoring. Interstitial monitoring be-
tween the UST system and a secondary barrier immedi-
ately around or beneath it may be used, but only if the
system is designed, constructed and installed to detect a
leak from any portion of the tank that routinely contains
a regulated substance and also meets one of the follow-
ing requirements:

(i) For double-walled UST systems, the sampling or
testing method can detect a release through the inner
wall in any portion of the tank that routinely contains a
regulated substance;

Note: The provisions outlined in the Steel Tank Institute's "Standard

for Dual Wall Underground Storage Tanks" may be used as
guidance for aspects of the design and construction of under-
ground steel double-walled tanks.

(ii) For UST systems with a secondary barrier within
the excavation zone, the sampling or testing method
used can detect a release between the UST system and
the secondary barrier;

(A) The secondary barrier around or beneath the
UST system consists of artificially constructed material
that is sufficiently thick and impermeable (at least 107
cm/sec for the regulated substance stored) to direct a
release to the monitoring point and permit its detection;

(B) The barrier is compatible with the regulated sub-
stance stored so that a release from the UST system will
not cause a deterioration of the barrier allowing a re-
lease to pass through undetected;

(C) For cathodically protected tanks, the secondary
barrier shall be installed so that it does not interfere
with the proper operation of the cathodic protection
system;

(D) The ground water, soil moisture, or rainfall will
not render the testing or sampling method used inopera-
tive so that a release could go undetected for more than
thirty days;

(E) The site is evaluated for its appropriateness for
installation of interstitial monitors to ensure that the
secondary barrier is always above the ground water and
not in a twenty—five—year flood plain, unless the barrier
and monitoring designs are for use under such condi-
tions; and
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(F) Monitoring wells are clearly marked and secured
to avoid unauthorized access and tampering.

(iii) For tanks with an internally fitted liner, an auto-
mated device can detect a release between the inner wall
of the tank and the liner, and the liner is compatible
with the substance stored.

(i) Other methods. Any other type of release detection
method, or combination of methods, can be used if:

(i) It can detect a 0.2 gallon per hour leak rate or a
release of one hundred fifty gallons within a month with
a probability of detection of 0.95 and a probability of
false alarm of 0.0S; or

(ii) The department or delegated agency may approve
another method if the owner and operator can demon-
strate that the method can detect a release as effectively
as any of the methods allowed in (d) through (i) of this
subsection. In comparing methods, the department or
delegated agency shall consider the size of release that
the method can detect and the frequency and reliability
with which it can be detected. If the method is approved,
the owner and operator shall comply with any conditions
imposed by the department or delegated agency on its
use to ensure the protection of human health and the
environment.

(7) Tank services providers who perform any of the
tank services described in this section shall certify that
such services comply with the requirements of this sec-
tion by submitting the appropriate checklist(s) to the
department in accordance with WAC 173-360-630(12).

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-350 METHODS OF RELEASE
DETECTION FOR PIPING. (1) Any method of re-
lease detection for piping shall meet the performance re-
quirements of this section, with any performance claims
and their manner of determination described in writing
by the equipment manufacturer or installer. In addition,
methods used after December 22, 1990, except for
methods permanently installed prior to that date, shall
be capable of detecting the leak rate or quantity speci-
fied for that method in subsection (3)(a) and (b) of this
section with a probability of detection of 0.95 and a
probability of false alarm of 0.05. (That is, under test
conditions, a method will correctly detect at least nine-
ty-five of one hundred actual releases, and will falsely
indicate a release no more than five times in one hun-
dred tests of nonleaking systems.)

The establishment of leak indication thresholds is a means of
setting a standard for the equipment or method used. It is not
in any way meant to imply that actual leak rates less than
these limits are allowable. No release is acceptable, and any
indication that a release may have occurred should be investi-
gated in accordance with WAC 173-360-360.

Note:

(2) Underground piping that routinely contains regu-
lated substances shall be monitored for releases in a
manner that meets one of the following requirements:

(a) Pressurized piping. Underground piping that con-
veys regulated substances under pressure shall:

(i) Be equipped with an automatic line leak detector
conducted in accordance with subsection (3)(a) of this
section; and
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(ii) Have an annual line tightness test conducted by a
licensed tank services provider in accordance with sub-
section (3)(b) of this section or have monthly monitoring
conducted in accordance with subsection (3)(c) of this
section. -

(b) Suction piping. Underground piping that conveys
regulated substances under suction shall either have a
line tightness test conducted at least every three years
and in accordance with subsection (3)(b) of this section,
or use a monthly monitoring method conducted in ac-
cordance with subsection (3)(c) of this section. No re-
lease detection is required for suction piping that is de-
signed and constructed to meet the following standards:

(i) The below—grade piping operates at less than at-
mospheric pressure;

(ii) The below—grade piping is sloped so that the con-
tents of the pipe will drain back into the storage tank if
the suction is released;

(iii) Only one check valve is included in each suction
line;

(iv) The check valve is located directly below and as
close as practical to the suction pump; and

(v) A method is provided that allows compliance with
subsection (2)(b)(ii) through (iv) of this section to be
readily determined.

(3) Each method of release detection for piping used
to meet the requirements of WAC 173-360-335 shall be
conducted in accordance with the following:

(a) Automatic line leak detectors. Methods which
alert the operator to the presence of a leak by restricting
or shutting off the flow of regulated substances through
piping or triggering an audible or visual alarm may be
used only if they detect leaks of three gallons per hour at
ten pounds per square inch line pressure within one
hour. An annual test of the operation of the leak detec-
tor shall be conducted in accordance with the manufac-
turer's requirements.

(b) Line tightness testing. A periodic test of piping
may be conducted only if it can detect a 0.1 gallon per
hour leak rate at one and one-half times the operating
pressure.

((Note—Nationat-FireP . tation-Standard-329,4ind
nmay-beused-to-compty-with-this-requiremrent:))

(c) Applicable tank methods. Any of the methods in
WAC 173-360-345 (6)(f) through (i) may be used if
they are designed to detect a release from any portion of
the underground piping that routinely contains regulated
substances.

(4) Tank services providers who perform any of the
tank services described in this section shall certify that
such services comply with the requirements of this sec-

tion by submitting the appropriate checklist(s) to the
department in accordance with WAC 173-360-630(12).

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-370 RELEASE INVESTIGA-
TION AND CONFIRMATION STEPS. Unless cor-
rective action is initiated in accordance with WAC 173—
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360-399, owners and operators shall immediately inves-
tigate and confirm all suspected releases of regulated
substances requiring reporting under WAC 173-360-
360 within seven days of discovery, or another reason-
able time period specified by the department or delegat-
ed agency, using either the following steps or another
procedure approved by the department or delegated
agency:

(1) System test. Owners and operators shall have a li-
censed tank services provider conduct tests (according to
the requirements for tightness testing in WAC 173-360-
345 (6)(d) and 173-360-350 (3)(b)) that determine
whether a leak exists in any portions of the UST system
that routinely contains a regulated substance, including
the tank and the attached delivery piping, and in any
connected tanks and piping that may or may not be in
use. All such portions shall be tested either separately or
together or in combinations thereof.

(a) Owners and operators shall have a licensed tank
services provider repair, replace, upgrade, or close the
UST system, and shall begin corrective action in ac-
cordance with WAC 173-360-399 if the test results for
the system, tank, or delivery piping indicate that a leak
exists.

(b) Further investigation is not required if the test re-
sults for the system, tank, and delivery piping do not in-
dicate that a leak exists and if environmental contami-
nation is not the basis for suspecting a release.

(c) Owners and operators shall conduct a site check in
accordance with subsection (2) of this section if the test
results for the system, tank, and delivery piping do not
indicate that a leak exists but environmental contamina-
tion is the basis for suspecting a release.

(2) Site check. Owners and operators shall have a
person registered by the department to perform site as-
sessments, as specified in WAC 173-360-610, sample
for the presence of a release. Such samples shall be
taken ((amd)), analyzed, and results reported to the de-
partment or delegated agency in accordance with the
department's guidance document for site checks and site
assessments, or as otherwise directed by the department
or delegated agency, where contamination is most likely
to be present at the UST site.

(a) If the site check results indicate that a release has
occurred, owners and operators shall report to the de-
partment or delegated agency in accordance with WAC
173-360-372 and begin corrective action in accordance
with WAC 173-360-399.

(b) If the site check results do not indicate that a re-
lease has occurred, further investigation is not required.

(3) Tank services providers who perform any of the
tank services described in this section, and persons who
perform site checks, shall certify that such services or
site checks, as applicable, comply with the requirements
of this section by submitting the appropriate checklist(s)
to the department in accordance with WAC 173-360-
630(12).
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AMENDATORY SECTION (Amending WSR 90-24-
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-380 TEMPORARY CLOSURE
OF UST SYSTEMS. (1) When an UST system is tem-
porarily closed, owners and operators shall continue op-
eration and maintenance of corrosion protection in ac-
cordance with WAC 173-360-320, and any release de-
tection in accordance with WAC 173-360-330 through
173-360-355. WAC 173-360-360 through 173-360-
375 and 173-360-399 shall be complied with if a release
is suspected or confirmed. However, release detection is
not required as long as the UST system is empty. The
UST system is empty when all materials have been re-
moved using commonly employed practices so that no
more than 2.5 centimeters (one inch) of residue, or 0.3
percent by weight of the total capacity of the UST sys-
tem, remain in the system.

(2) When an UST system is temporarily closed for
three months or more, owners and operators shall also
comply with the following requirements:

(a) Leave vent lines open and functioning; and

(b) Cap and secure all other lines, pumps, entryways,
and ancillary equipment.

(3) Any UST system temporarily closed for three
months or more shall be tightness tested by a licensed
tank services provider in accordance with WAC 173-
360-345 (6)(d) and 173-360-350 (3)(b) prior to being
put back into service unless the system is subject to and
in compliance with the release detection requirements of
WAC 173-360-330.

(4) When an UST system is temporarily closed for
more than twelve months, owners and operators shall
have a licensed tank services provider permanently close
the UST system if it does not either meet the perform-
ance standards in WAC 173-360-305 for new UST sys-
tems or the upgrading requirements in WAC 173-360-
310 (2) and (3). Such UST systems shall be permanent-
ly closed in accordance with WAC 173-360-385
through 173-360-398 at the end of the twelve-month
period unless the department or delegated agency pro-
vides an extension before expiration of the twelve-month
temporary closure period. Owners and operators shall
have a site assessment completed in accordance with
WAC 173-360-390 before such an extension is applied
for.

(5) Tank services providers who perform any of the
tank services described in this section, and persons who
perform site assessments, shall certify that such services
and site assessments, as applicable, comply with the re-
quirements of this chapter by submitting the appropriate
checklist(s) to the department in accordance with WAC
173-360-630(12).

(6) Any active permits for those systems being tem-
porarily closed shall be returned to the department
within thirty days of completion of the temporary clo-
sure activities.

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-385 PERMANENT CLOSURE
AND CHANGE-IN-SERVICE. (1) At least thirty
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days before beginning either permanent closure or a
change-in—service under subsections (2) and (3) of this
section, or within another reasonable time period deter-
mined by the department or delegated agency, owners
and operators shall notify the department or delegated
agency in writing of their intent to permanently close or
make the change—in-service, unless such action is in re-
sponse to corrective action. The site assessment required
under WAC 173-360-390 shall be performed after no-
tifying the department or delegated agency but before
completion of the permanent closure or a change—in—
service.

(2) Permanent closure shall be completed by a li-
censed tank services provider within sixty days after ex-
piration of the thirty—day notice, unless a written request
for an extension, explaining the reason for the request, is
approved by the department or delegated agency. Any
UST system not permanently closed by a compliance
date that the UST system is subject to, shall be in com-
pliance with the requirement associated with the compli-
ance date, including the payment of fees. Any UST sys-
tem not in compliance with any such requirement will be
subject to the penalties described in WAC 173-360-170.

(3) To permanently close an UST system, the tank
services provider shall empty and clean the tank by re-
moving all liquids and accumulated sludges.

Note: Any sludges removed must also be designated and disposed of

in accordance with chapter 173-303 WAC.

(4) All tanks taken out of service permanently shall
also be either removed from the ground or filled with an
inert solid material. All piping shall either be capped
(except any vent lines) or removed from the ground.

(5) Continued use of an UST system to store a non—
regulated substance is considered a change—in—service.
Before a change—in-service, owners and operators shall
have a licensed tank services provider empty and clean
the tank by removing all liquid and accumulated sludge,
and shall have a site assessment conducted in accordance
with WAC 173-360-390.

Note: The following cleaning and closure procedures may be used to

comply with this section:

(A) American Petroleum Institute Recommended
Practice 1604, "Removal and Disposal of Used Under-
ground Petroleum Storage Tanks";

(B) American Petroleum Institute Publication 2015,
"Cleaning Petroleum Storage Tanks";

(C) American Petroleum Institute Recommended
Practice 1631, "Interior Lining of Underground Storage
Tanks,” may be used as guidance for compliance with
this section; and

(D) The National Institute for Occupational Safety
and Health "Criteria for a Recommended
Standard...Working in Confined Space" may be used as
guidance for conducting safe closure procedures at some
hazardous substance tanks.

(5) Tank services providers who perform any of the
tank services described in this section, and persons who
perform site assessments, shall certify that such services
or site assessments, as applicable, comply with the re-
quirements of this section by submitting the appropriate
checklist(s) to the department in accordance with WAC
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173-360-630(12). Any active tank permits for the sys-
tems being closed shall be returned to the department
within thirty days of closure activities.

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-390 SITE ASSESSMENT AT
CLOSURE OR CHANGE-IN-SERVICE. (1) Before
permanent closure or a change—in—service is completed,
except as specified in subsections (2), (3), and (4) of this
section, owners and operators shall have a person regis-
tered by the department to perform site assessments, as
specified in WAC 173-360-610, sample for the presence
of a release. Such samples shall be taken ((and)), ana-
lyzed, and the results reported to the department or del-
egated agency in accordance with the department's
guidance document for site assessments, or as otherwise
directed by the department or delegated agency, where
contamination is most likely to be present at the UST
site.

(2) The requirements of this section are satisfied if
one of the external release detection methods allowed in
WAC 173-360-345 (6)(f) and (g) is employed for the
UST system being closed or undergoing a change-in—
service, if the following conditions are met:

(a) The external release detection method is operat-
ing, at the time of closure or change—in—service, in ac-
cordance with the requirements of WAC 173-360-345
(6)(f) or (g), as applicable; and

(b) A report is provided to the department with suffi-
cient information to clearly demonstrate that:

(i) The external release detection method employed
was appropriately designed, installed, and operated to
adequately detect any releases from the UST system;
and

(ii) No release was detected from the UST system.

(3) If the department determines that the conditions
specified in subsection (2)(a) and (b) of this section have
not been satisfactorily met, the department may require
that a site assessment be performed for the site.

(4) If contaminated soils, contaminated ground water,
or free product is discovered under subsection (1) of this
section, or by any other manner, owners and operators
shall report to the department or delegated agency in
accordance with WAC 173-360-372 and take appropri-
ate action in accordance with WAC 173-360-399.

(5) Persons who perform site assessments shall certify
that such site assessments comply with the requirements
of this section by submitting the appropriate checklist to
the department in accordance with WAC 173-360-
630(12).

AMENDATORY SECTION (Amending WSR 90-24-
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-395 APPLICABILITY TO PRE-
VIOUSLY CLOSED UST SYSTEMS. When directed
by the department or delegated agency, the owner
((and)) or operator of an UST system permanently
closed or abandoned before December 22, 1988, shall
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have a person registered to perform site assessments as-
sess the site and shall have a licensed tank services pro-
vider close the UST system in accordance with WAC
173-360-380 through 173-360-398 if releases from the
UST may, in the judgment of the department or dele-
gated agency, pose a current or potential threat to hu-
man health and the environment.

AMENDATORY SECTION (Amending WSR 90-24-
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-403 COMPLIANCE DATES.
Owners of petroleum underground storage tanks are re-
quired to comply with the requirements of WAC 173-
360—400 through 173-360-499 by the following dates:

(1) All petroleum marketing firms owning 1,000 or
more USTs and all other UST owners that report a tan-
gible net worth of twenty million dollars or more to the
United States Securities and Exchange Commission
(SEC), Dun and Bradstreet, the Energy Information
Administration, or the Rural Electrification Administra-
tion; January 24, 1989, except that compliance with
WAC 173-360-410 (2)is required by July 24, 1989.

(2) All petroleum marketing firms owning 100-999
USTs; October 26, 1989.

(3) All petroleum marketing firms owning a combined
total of 13—99 USTs which are located at more than one
facility; April 26, 1991.

(4) All petroleum UST owners not described in sub-
sections (1), (2), or (3) of this section, including all local
government entities; ((October26;,1991)) the same as
the requirements and deadlines adopted under 40 C.F.R.
280.91.

AMENDATORY SECTION (Amending WSR 90-24-
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-473 APPENDIX
TEE.

B—GUARAN-

GUARANTEE

Guarantee made this [date] by name of guaranteeing
entity, a business entity organized under the laws of
((the—statc—of Washington)) (name of state), herein re-
ferred to as guarantor, to the Washington state depart-
ment of ecology and to any and all third parties, and
obligees, on behalf of [owner or operator] of [business
address].

Recitals.

(1) Guarantor meets or exceeds the financial test cri-
teria of WAC 173-360-413 (2) or (3) and (4) and
agrees to comply with the requirements for guarantors
as specified in WAC 173-360-416(2).

(2) [Owner or operator] owns or operates the follow-
ing underground storage tank(s) covered by this guaran-
tee: [List the number of tanks at each facility and the
name(s) and address(es) of the facility(ies) where the
tanks are located. If more than one instrument is used to
assure different tanks at any one facility, for each tank
covered by this instrument, list the tank identification
number provided in the notification submitted pursuant
to WAC 173-360-200, and the name and address of the
facility.] This guarantee satisfies WAC 173-360—-400
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through 173-360—499 requirements for assuring funding
for [insert: "Taking corrective action" and/or "compen-
sating third parties for bodily injury and property dam-
age caused by" either "sudden accidental releases” or
"nonsudden accidental releases” or "accidental releases”;
if coverage is different for different tanks or locations,
indicate the type of coverage applicable to each tank or
location] arising from operating the above—identified un-
derground storage tank(s) in the amount of [insert dollar
amount] per occurrence and [insert dollar amount] an-
nual aggregate.

(3) [Insert appropriate phrase: "On behalf of our sub-
sidiary" (if guarantor is corporate parent of the owner or
operator); "On behalf of our affiliate” (if guarantor is a
related firm of the owner or operator); or "Incident to
our business relationship with" (if guarantor is providing
the guarantee as an incident to a substantial business
relationship with owner or operator)] [owner or opera-
tor], guarantor guarantees to the Washington state de-
partment of ecology and to any and all third parties
that:

In the event that [owner or operator] fails to provide
alternate coverage within 60 days after receipt of a no-
tice of cancellation of this guarantee and the director of
the Washington state department of ecology has deter-
mined or suspects that a release has occurred at an un-
derground storage tank covered by this guarantee, the
guarantor, upon instructions from the director, shall
fund a standby trust fund in accordance with the provi-
sions of WAC 173-360—453, in an amount not to exceed
the coverage limits specified above.

In the event that the director determines that [owner
or operator] has failed to perform corrective action for
releases arising out of the operation of the above—iden-
tified tank(s) in accordance with WAC 173-360-399,
the guarantor, upon written instructions from the direc-
tor, shall fund a standby trust in accordance with the
provisions of WAC 173-360—453, in an amount not to
exceed the coverage limits specified above.

If [owner or operator] fails to satisfy a judgment or
award based on a determination of liability for bodily
injury or property damage to third parties caused by
["sudden®” and/or "nonsudden”] accidental releases
arising from the operation of the above-identified
tank(s), or fails to pay an amount agreed to in settle-
ment of a claim arising from or alleged to arise from
such injury or damage, the guarantor, upon written in-
structions from the director, shall fund a standby trust in
accordance with the provisions of WAC 173-360-453 to
satisfy such judgment(s), award(s), or settlement
agreement(s) up to the limits of coverage specified
above.

(4) Guarantor agrees that if, at the end of any fiscal
year before cancellation of this guarantee, the guarantor
fails to meet the financial test criteria of WAC 173-
360—413 (2) or (3) and (4), guarantor shall send within
120 days of such failure, by certified mail, notice to
[owner or operator]. The guarantee will terminate 120
days from the date of receipt of the notice by [owner or
operator], as evidenced by the return receipt.
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(5) Guarantor agrees to notify [owner or operator] by
certified mail of a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), U.S. Code, naming guar-
antor as debtor, within 10 days after commencement of
the proceeding.

(6) Guarantor agrees to remain bound under this
guarantee notwithstanding any modification or alteration
of any obligation of [owner or operator] pursuant to
chapter 173-360 WAC.

(7) Guarantor agrees to remain bound under this
guarantee for so long as [owner or operator] shall com-
ply with the applicable financial responsibility require-
ments of WAC 173-360-400 through 173-360-499 for
the above—identified tank(s), except that guarantor may
cancel this guarantee by sending notice by certified mail
to [owner or operator], such cancellation to become ef-
fective no earlier than 120 days after receipt of such no-
tice by [owner or operator], as evidenced by the return
receipt.

(8) The guarantor's obligation does not apply to any
of the following:

(a) Any obligation of [insert owner or operator] under
a workers' compensation, disability benefits, or unem-
ployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or
operator] arising from, and in the course of, employment
by [insert owner or operator];

(c) Bodily injury or property damage arising from the
ownership, maintenance, use, or entrustment to others of
any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented,
loaned to, in the care, custody, or control of, or occupied
by [insert owner or operator] that is not the direct result
of a release from a petroleum underground storage tank;

(e) Bodily damage or property damage for which [in-
sert owner or operator] is obligated to pay damages by
reason of the assumption of liability in a contract or
agreement other than a contract or agreement entered
into to meet the requirements of WAC 173-360-406.

(9) Guarantor expressly waives notice of acceptance
of this guarantee by the Washington state department of
ecology, by any or all third parties, or by [owner or
operator].

I hereby certify that the wording of this guarantee is
identical to the wording specified in WAC 173-360-473
as such regulations were constituted on the effective date
shown immediately below.

Effective date:

[Name of guarantor]

[Authorized signature for guarantor]

[Name of person signing]

[Title of person signing]

Signature of witness or notary:

Reviser's note: The brackets and enclosed material in the text of

the above section occurred in the copy filed by the agency and appear
in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending 90-24-017,
filed 11/28/90, effective 12/29/90)

WAC 173-360480 APPENDIX D—CERTIFI-
CATE OF INSURANCE.
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CERTIFICATE OF INSURANCE

Name: [Name of each covered location]

Address: [Address of each covered location]

Policy number:

Endorsement (if applicable):

Period of coverage: [Current policy period]

Name of [insurer or risk retention group]:

Address of [insurer or risk retention group]:

Name of insured:

Address of insured:

Certification:

1. {[Name of insurer or risk retention group], [the
"insurer" or "group"], as identified above, hereby certi-
fies that it has issued liability insurance covering the fol-
lowing underground storage tank(s):

[List the number of tanks at each facility and the
name(s) and address(es) of the facility(ies) where the
tanks are located. If more than one instrument is used to
assure different tanks at any one facility, for each tank
covered by this instrument, list the tank identification
number provided in the notification submitted pursuant
to WAC 173-360-200, and the name and address of the
facility].

for [insert: "Taking corrective action” and/or "com-
pensating third parties for bodily injury and property
damage caused by" either "sudden accidental releases”
or "nonsudden accidental releases" or "accidental re-
leases"; in accordance with and subject to the limits of
liability, exclusions, conditions, and other terms of the
policy; if coverage is different for different tanks or lo-
cations, indicate the type of coverage applicable to each
tank or location] arising from operating the underground
storage tank(s) identified above.

The limits of liability are [insert the dollar amount of
the "each occurrence” and "annual aggregate" limits of
the insurer's or group's liability; if the amount of cover-
age is different for different types of coverage or for dif-
ferent underground storage tanks or locations, indicate
the amount of coverage for each type of coverage and/or
for each underground storage tank or location], exclusive
of legal defense costs, which are subject to a separate
limit under the policy. This coverage is provided under
[policy number]. The effective date of said policy is

date].

[ 2. The ["insurer" or "group"] further certifies the fol-
lowing with respect to the insurance described in Para-
graph 1:

a. Bankruptcy or insolvency of the insured shall not
relieve the ["insurer” or "group"] of its obligations un-
der the policy to which this certificate applies.

b. The ["insurer" or "group”] is liable for the pay-
ment of amounts within any deductible applicable to the
policy to the provider of corrective action or a damaged
third—party, with a right of reimbursement by the in-
sured for any such payment made by the ["insurer” or
"group”]. This provision does not apply with respect to
that amount of any deductible for which coverage is
demonstrated under another mechanism or combination
of mechanisms as specified in WAC 173-360-413
through 173-360-433.

c. Whenever requested by the director of the
Washington state department of ecology, the ["insurer”
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or "group"] agrees to furnish the director a signed du-
plicate original of the policy and all endorsements.

d. Cancellation or any other termination of the insur-
ance by the ["insurer” or "group"], except for nonpay-
ment of premium or misrepresentation by the insured,
will be effective only upon written notice and only after
the expiration of 60 days after a copy of such written
notice is received by the insured. Cancellation for non-
payment of premium or misrepresentation by the insured
will be effective only upon written notice and only after
expiration of a minimum of 10 days after a copy of such
notice is received by the insured.

[Insert for claims—made policies:

e. The insurance covers claims otherwise covered by
the policy that are reported to the ["insurer" or
"group"] within six months of the effective date of the
cancellation or nonrenewal of the policy except where
the new or renewed policy has the same retroactive date
or a retroactive date earlier than that of the prior policy,
and which arise out of any covered occurrence that
commenced after the policy retroactive date, if applica-
ble, and prior to such policy renewal or termination date.
Claims reported during such extended reporting period
are subject to the terms, conditions, limits, including
limits of liability, and exclusions of the policy.]

I hereby certify that the wording of this instrument is
identical to the wording in WAC 173-360-480 and that
the ["insurer” or "group"] is ["licensed to transact the
business of insurance, or eligible to provide insurance as
an excess or surplus lines insurer, in one or more
states"].

[Signature of authorized representative of insurer]

[Type name]

[Title], authorized representative of [name of insurer
or risk

retention group]

[Address of representative]

Reviser's note: The brackets and enclosed material in the text of

the above section occurred in the copy filed by the agency and appear
in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-610 SCOPE. (1) WAC 173-360-
610 through 173-360-690 establishes requirements for:

(a) Registration and licensing of firms that perform
services on underground storage tank((s)) systems;

(b) Examination, qualification, and licensing of per-
sons who supervise the performance of underground
storage tank system service;

(c) Examination and licensing of persons conducting
underground storage tank system inspections for deter-
mination of compliance with the state underground stor-
age tank regulations; and

(d) Administration and enforcement of these rules by
the department.

(2) Except as specified in WAC 173-360-655, 173-
360-610 through 173-360-690 applies to any person or
firm who performs the installation, retrofitting, decom-
missioning, testing, site check, site assessment, and in-
spection for compliance with state regulations, by any
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person, of underground storage tanks regulated by chap-
ter 90.76 RCW.

(3) A site assessment or site check shall only be per-
formed by a hydrogeologist, geologist, licensed profes-
sional engineer, professional soil scientist, certified
ground water professional or other person whose experi-
ence, education, and/or training meet criteria estab-
lished by the department. A person performing site as-
sessments and site checks must register with the depart-
ment ((as—per-therequirements—of - WA€—173=360=630
(-l-)-and-(i-}—mcpt-ﬁmt)) on a form provided by the de-
partment. No license ((wilt—be)) is required for this
activity.

(4) The requirements of this licensing program do not
apply to persons performing the activities specified in
subsection (2) of this section for tanks which are exempt
or deferred from the UST rule, as provided in WAC
173-360-110 (1) and (2).

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, efiective 12/29/90)

WAC 173-360-630 REGISTRATION AND LI-
CENSING OF TANK SERVICE PROVIDERS. (1)
((AfterAugust1-1996;)) Only firms that ((haveregis=
tered—with)) are licensed by the department shall per-
form tank services in the state of Washington.

(2) ((Registration—and)) Application for a license
shall be accomplished by:

(a) Completing ((z—registration)) an application form
provided by the department, including submission of the
following information to the department:

(i) The name, address, and telephone number of the
firm;

(ii) The nature of the tank services to be offered;

(iii) A summary of the recent project history of the
firm (the two—year period immediately preceding the
application) including the number of projects completed
by the firm in each tank services category and identifi-
cation of any other industry or government licenses held
by the firm related to specific tank services;

(iv) Identifying the names of employees or principals
responsible for on-site project supervision; and

(b) Including a signed statement that certifies that:

"I (name), am the chief executive officer of (compa-
ny) and do hereby certify that I will comply with the
applicable laws, and rules, and procedures pertaining to
the regulation of underground storage tanks in the state
of Washington and will direct the employees and princi-
pals of this company to perform the tank services ren-
dered by this company in a manner that is consistent
with these requirements.”

(3) ((After—JFanuvary—1—199%+)) Only tank services
providers who have obtained a license from the depart-
ment may install, retrofit, test, decommission, or inspect
for the purpose of determining compliance with state
regulations, an underground storage tank system in the
state of Washington.

(4) ((After—Fanuary—+-199+;)) An application for a
tank services provider license must be submitted to the
department and must include:

(a) The information required by subsection (2)(a) and
(b) of this section;
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(b) A list of employees licensed by the department to
supervise tank services, and identification of the specific
tank services for which they are licensed; the date the
employee received a license from the department; and
the license number of the employee.

(5) The department will review the license application
for completeness. If the application is incomplete, the
department shall notify the applicant of the deficiencies.
The department shall deny, in writing, a license to an
applicant who has not satisfied the license application
requirements. The department shall issue a license to the
applicant after approving the application.

(6) The department shall issue licenses for a period
not to exceed two years.

(7) Renewals:

(a) License renewals must be applied for in the same
manner as is required for an initial license, pursuant to
subsection (4) of this section.

(b) The complete license renewal application shall be
submitted to the department no later than thirty days
prior to the expiration date of the current license.

(8) The department may suspend or revoke a license if
the tank services provider:

(a) Fraudulently obtains or attempts to obtain a
license;

(b) Fails at any time to satisfy the requirements for a
license or comply with any rules or procedures adopted
by the department;

(c) Fails to meet any applicable state or federal stan-
dard relating to the service performed under the license;
or

(d) Fails to employ and designate a licensed supervi-
sor for each underground storage tank project which is
directly overseen by the tank services provider.

(9) A tank services provider who has a license sus-
pended or revoked may reapply for a license after dem-
onstrating to the department that the cause of the revo-
cation has been resolved.

(10) In the event a tank services provider no longer
employs a supervisor licensed to perform a particular
tank service, the tank services provider must stop pro-
viding this service on any regulated underground storage
tank system. Work involving this service shall not start
until a supervisor licensed for the particular service is
again employed by the provider and written notice of the
hiring of a licensed supervisor is received by the
department.

(11) Any tank services provider licensed by the de-
partment under the provisions of this chapter shall:

(a) Comply with WAC 173-360—600 through 173-
360-690;

(b) Maintain a current address on file with the de-
partment; and

(c) Comply with all federal and state regulations and
procedures when performing tank services.

(12)(a) A checklist must be completed for each regu-
lated activity performed. The service provider shall sub-
mit the checklist to the department within thirty days
following the completion of an underground storage tank
installation, retrofit, decommissioning, or test, using the
appropriate form provided by the department. The
checklist must be signed by the owner or operator, by an
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executive officer of the service provider firm, or his or
her designee, and by the licensed tank services
supervisor.

(b) A checklist must be completed for each site check
or site assessment performed. The person performing the
site check or site assessment shall submit the checklist to
the department within thirty days following the comple-
tion of the site check or site assessment. A checklist for
a site check or site assessment must be signed by the
person registered to perform site assessments (rather
than a licensed supervisor) and an executive officer of
the firm or his or her designee, and the tank owner or
operator.

(c) The firm shall submit an as—built site plan, show-
ing the location of completed tank system installations or
retrofitted tank system, including adjacent structures, if
present. The as—built site plan shall be submitted on the
appropriate form provided by the department, or shall be
an 8 1/2 inch by 11 inch single page drawing.

(13) A licensed tank services provider, or person
qualified to conduct a site assessment or site check shall
report to the department and the tank owner or operator
the existence of any confirmed release from an under-
ground tank system that poses a threat to human health
and the environment. This report shall be provided to the
tank owner or operator immediately, and to the depart-
ment within seventy—two hours of the discovery of the
condition. If the owner or operator are not immediately
available, the report should be made immediately to the
department.

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-650 EXAMINATION AND LI-
CENSING OF TANK SERVICES SUPERVISORS.
(1) ((AfterFanmuary1+-199%)) A licensed tank services
supervisor shall be present on site at all times tank ser-
vice activities are being carried out at a tank installation,
retrofit, testing, or decommissioning project unless
otherwise determined by the department. These tasks
may include but may not be limited to:

(a) Preparing the excavation immediately prior to re-
ceiving backfill and placement of the tank into the
excavation;

(b) Any movement of the tank vessel, including but
not limited to transferring the vessel from the vehicle
used to transport it to the project site;

(c) Setting the tank and its associated piping into the
excavation, including placing any anchoring devices and
strapping, if any, and backfilling to the level of the tank;

(d) Placing and connecting the piping system to the
tank vessel;

(e) Installing cathodic protection systems;

(f) All pressure testing of the underground storage
tank system, including associated piping, performed dur-
ing the installation or retrofitting;

(g) Completing the backfill and filling of the
installation;

(h) Evaluating preparation for and installing any tank
lining system,;

(i) Tank purging or inerting;

(43]

WSR 91-22-020

(j) Removal of the tank, removal of sludge from the
tank, and cleaning of the tank;

(k) Removing flammable vapors from tanks;

(1) Excavating around tanks for removal;

(m) Field installation and operational testing of ca-
thodic protection systems;

(n) Inspecting of existing tank and piping systems for
corrosion;

(o) Tank or line tightness testing;

(p) Inspection of existing tanks for structural integri-
ty; and

(q) Inspection of existing tank and piping systems for
the purpose of determining compliance with the
Washington state underground storage tank regulations;
and

(r) Installation of release detection equipment.

(2) If a licensed supervisor, or person ((qualified—to
conduct)) registered as a site ((assessmrent—or—site
check)) assessor, obtains knowledge, in the course of

performing regulated activities, that a regulated under-
ground storage e tank has not been registered with the de-
partment, or is otherwise out of compliance with the re-
quirements of this chapter, the ((supervisor)) individual
shall inform the tank owner or operator of the notifica-
tion requirement and any other applicable requirements.

(3) ((AfterFanuary—1199%;)) Only persons licensed
by the department under this section may perform the
duties of a tank services supervisor.

(4) To obtain a license from the department as a tank
services supervisor, a person shall take and pass a quali-
fying examination approved by the department.

(5) ((AtteastoncepriortoJanuary—1+-19%t—and))
Twice ((every)) each year ((thereafter;)) the department
shall offer a qualifying examination for any person who
wishes to become licensed to install, remove, test, or
retrofit underground storage tank systéems. Not less than
thirty days prior to offering an examination, the depart-
ment shall prepare and make available to interested per-
sons, a study guide which may include sample examina-
tion questions. The department shall develop and ad-
minister the qualifying examinations in a manner con-
sistent with the objectives of this section.

(6) An application for a supervisor examination and
license shall be submitted to the department on a form
provided at least forty—five days prior to the date of the
qualifying examination.

(7) A tank services supervisor license is valid for a
period not to exceed two years after the date of issue.
Upon issuance of a supervisor's license, the department
shall issue an identification card showing the license
number and license expiration date to the successful
applicant.

The supervisor’s license identification card shall be
available for inspection at any project site supervised by
the licensee.

(8) License renewals shall be applied for in the same
manner as the original license, including taking a quali-
fying examination.

(9) The department may suspend or revoke a supervi-
sor's license for failure to comply with any state or fed-
eral law, regulation, or procedure pertaining to under-
ground storage tanks.
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(10) If a supervisor's license is revoked, that person
may not apply for another supervisor license prior to
ninety days after the revocation date.

(11) The requirements of this section are in addition
to and not in lieu of any other licensing and registration
requirement imposed by other laws or regulations.

AMENDATORY SECTION (Amending WSR 90-24—
017, filed 11/28/90, effective 12/29/90)

WAC 173-360-655 EXAMINATION AND LI-
CENSING OF PERSONS WHO PERFORM IN-
SPECTIONS. ((AfterJFanuary1-19915)) Only persons
who have the appropriate supervisor license shall con-
duct underground storage tank system inspections for
the purpose of determining compliance with the
Washington state underground storage tank regulations.
Persons wishing to obtain such a license shall comply
with the requirements of WAC 173-360-650. This re-
quirement applies only to inspectors who are employed
by the department or by an agency which has received
delegation of regulatory authority from the department.

NEW SECTION

WAC 173-360-695 INACTIVE LICENSE. An in-
dividual or firm may voluntarily deactivate their license
by notifying the department in writing and requesting
that the license be made inactive.

WSR 91-22-021
PERMANENT RULES
DEPARTMENT OF ECOLOGY
[Order 91-39—Filed October 29, 1991, 1:34 p.m.]

Date of Adoption: October 28, 1991.

Purpose: Adoption of a revised shoreline master pro-
gram into the state master program, chapter 173-19
WAC.

Citation of Existing Rules Affected by this Order:
Amending WAC 173-19-280 Klickitat County.

Statutory Authority for Adoption: RCW 90.58.200.

Pursuant to notice filed as WSR 91-14-100 on July 2,
1991.

Effective Date of Rule: Thirty—one days after filing.

October 28, 1991
Fred Olson
Deputy Director

AMENDATORY SECTION (Amending Order 90-14,
filed 7/3/90, effective 8/3/90)

WAC 173-19-280 KLICKITAT COUNTY.
Klickitat County master program approved August 29,
1975. Revision approved September 6, 1979. Revision
approved March 1, 1984. Revision approved July 3,
1990. Revision approved October 28, 1991.
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WSR 91-22-022
PERMANENT RULES
DEPARTMENT OF ECOLOGY
[Order 91-40—Filed October 29, 1991, 1:39 p.m.]

Date of Adoption: October 28, 1991.

Purpose: Adoption of revised shoreline master pro-
gram into the state master program, chapter 173-19
WAC.

Citation of Existing Rules Affected by this Order:
Amending WAC 173-19-420 Thurston County.

Statutory Authority for Adoption: RCW 90.58.200.

Pursuant to notice filed as WSR 91-14-051 on June
27, 1991.

Effective Date of Rule: Thirty—one days after filing.

October 28, 1991
Fred Olson
Deputy Director

AMENDATORY SECTION (Amending Order 89-63,
filed 5/16/90, effective 6/16/90)

WAC 173-19-420 THURSTON COUNTY.
Thurston County master program approved May 21,
1976. Revision approved August 27, 1976. Revision ap-
proved August 7, 1979. Revision approved September
23, 1981. Revision approved March 4, 1982. Revision
approved August 30, 1984. Revision approved Septem-
ber 29, 1987. Revision approved May 15, 1990. Revision
approved October 28, 1991.

WSR 91-22-023
PERMANENT RULES

DEPARTMENT OF ECOLOGY
[Order 91-41—Filed October 29, 1991, 1:42 p.m.]

Date of Adoption: October 28, 1991.

Purpose: Adoption of a revised shoreline master pro-
gram into the state master program, chapter 173-19
WAC.

Citation of Existing Rules Affected by this Order:
Amending city of Omak, WAC 173-19-3204.

Statutory Authority for Adoption: RCW 90.58.200.

Pursuant to notice filed as WSR 91-14-052 on June
27, 1991.

Effective Date of Rule: Thirty—one days after filing.

October 28, 1991
Fred Olson
Deputy Director

AMENDATORY SECTION (Amending Order DE
79-34, filed 1/30/80)

WAC 173-19-3204 OMAK, CITY OF. City of
Omak master program approved December 16, 1975.
Revision approved March 9, 1976. Revision approved
October 28, 1991.
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WSR 91-22-024
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Filed October 29, 1991, 1:45 p.m.]

Notice is hereby given that the Department of Ecology
will not take further action under WSR 91-14-054, filed
on June 27, 1991, to amend WAC 173-19-120, Admin-
istrative Order 9143, Chelan County. The Department
of Ecology may, at a later date, file a new notice of in-
tent to amend this program.

Fred Olson
Deputy Director

WSR 91-22-025
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Order 3270—Filed October 29, 1991, 1:49 p.m.]

Date of Adoption: October 29, 1991.

Purpose: WAC 388-96-010, to provide a definition of
"gain on sale" for the purpose of depreciation reim-
bursement recovery; WAC 388-96-023, to require as a
condition of participation in Medicaid that a nursing fa-
cility have at least 15% of its beds certified for Medicare
participation;, WAC 388-96-507, to clarify that ordi-
nary and necessary costs of providing care and meeting
standards are not allowable if they are expressly de-
clared unallowable elsewhere in the chapter; WAC 388-
96-559, to further clarify that both land and depreciable
assets are subject to appraisal limitations for all rate pe-
riods after December 31, 1984. To further clarify that
both land and depreciable assets are prohibited from be-
ing revalued upward for all partial or whole rate periods
after July 17, 1984, for changes of ownership after this
date; WAC 388-96-569, to provide for recovery of prior
depreciation reimbursement to the extent there is a gain
on sale of nursing facility assets resulting from a sale or
capitalized lease. To clarify there will be no adjustment
of depreciation base or cost basis for the buyer or capi-
talized lessee in the event of recapture; WAC 388-96-
585, to further clarify the cost of land and depreciable
assets, which cannot be reimbursed under the Deficit
Reduction Act of 1984 (DEFRA) and state statutory
and regulatory provisions, for sales on or after July 18,
1984, are unallowable for all partial or whole rate peri-
ods after July 17, 1984. To provide that costs of nursing
"pool services" (temporary nursing services purchased
under contract) are unallowable to the extent they ex-
ceed what the services would have cost for the same ser-
vices at in—house nursing wages at the same facility for
the same category of health care worker; WAC 388-96—
722, to provide for the nonreimbursement of costs of
temporary nursing services ("pool services") to the ex-
tent they exceed the cost of such services had they been
performed by in—house staff at the facility. To provide
for the exclusion of such excess costs from nursing costs
for the purpose of measuring year—to—year nursing cost
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increases in calculating and applying the nursing cost
increase lid and from converting excess nursing hours to
costs in computing the hours lid. To provide for the sus-
pension of the nursing cost increase lid for state fiscal
year 1992 only (July 1, 1991, to June 30, 1992, rate set-
ting); and WAC 388-96-754, to reduce the financing
allowance from 11% to 10% of net invested funds. To
further clarify that the cost basis of land as well as the
depreciation base of depreciable assets cannot be in-
creased for reimbursement purposes for all changes of
ownership on or after July 18, 1984, for all partial or
whole rate periods after July 17, 1984. To further clarify
the cost basis of leased land shall be lessor's historical
capitalized cost, regardless of whether the lease is capi-
talized or not.

Citation of Existing Rules Affected by this Order:
Amending chapter 388-96 WAC, Nursing home—Ac-
counting—Reimbursement.

Statutory Authority for Adoption: WAC 388-96-010,
388-96-023, 388-96-507, 388-96-559, and 388-96-585
is RCW 74.09.120; WAC 388-96-722 is RCW 74.09-
.180 and 74.46.800; and WAC 388-96-569 and 388-
96-754 is RCW 74.09.120 and 74.46.800.

Pursuant to notice filed as WSR 91-17-088 on Au-
gust 21, 1991.

Changes Other than Editing from Proposed to Adopt-
ed Version: WAC 388-96-010(30), terms, subsection
(30), definition of "gain on sale." The department re-
ceived a number of questions and critical comments
regarding the proposed definition of "gain on sale" and
related proposed depreciation reimbursement recovery
provisions. The department agrees with comments that
the recovery legislation leaves many questions unan-
swered which are vital to the implementation of this as-
pect of the reimbursement system. In general the de-
partment has resolved questions in favor of suggestions
offered by commenting parties and awaits further legis-
lative clarification, if any, at the next opportunity. In re-
sponse to comments, the present definition eliminates the
term "imputed" sales price of assets because the statute,
RCW 74.46.020(19) references "total sales price.” Like-
wise, references to "capitalized lease” are removed be-
cause this is not a straight sale. References to net book
value "assigned for Medicaid reimbursement purposes”
are removed for statutory consistency. '

WAC 388-96-569 (3) through (10), Retirement of
depreciable assets, subsection (3), references to "capital-
ized lease” and "capitalized lessor” are eliminated to
emphasize depreciation recapture, as the department
presently interprets the statute, applies only to straight
sales of nursing facility assets. A clarification is made to
provide reimbursement recovery for depreciation paid to
the selling contractor or lessee related to the selling les-
sor only. A further clarification made that sellers and
buyers, for depreciation reimbursement recovery purpos-
es, include parties or organizations related to them as
defined in chapter 388-96 WAC. This is consistent with
the state's reimbursement system regarding related par-
ties and organizations. A provision is added that only
reimbursement for depreciation from July 1, 1991, for-
ward will be subject to recovery in order to avoid any
suggestion that either the regulation or statute is being
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applied retroactively. Because the recovery provisions, as
set out in the statute and regulation, apply to sales on or
after July 1, 1991, only, the department does not con-
cede the provisions are retroactive if depreciation reim-
bursement paid prior to July 1, 1991, is subject to re-
covery. However, since the statute does not make clear
whether pre—July 1, 1991, depreciation is included, fur-
ther legislative direction is needed and the department
will presume, for the present, that only post-July 1,
1991, depreciation is involved. Subsection (4), a provi-
sion is made that any sale completed under an enforce-
able agreement existing prior to July 1, 1991, (the effec-
tive date of the legislative change to RCW 74.46.380) is
exempt from depreciation reimbursement recovery. Fur-
ther provision is made that any such pre-July 1, 1991,
sale and purchase agreement must be on file with the
department's Rates Management Office on or before
December 31, 1991, to allow ample time to file such
agreements. References to "capitalized lease” removed.
Subsection (5), references to "capitalized lease" and
"capitalized lessee” removed. Statutory provision makes
clear that recovery shall be made from the buyer first
and then from the seller. Clarification made that this
principle applies to parties or organizations related to
the buyer and seller as well. Subsection (6), clarification
added that recovery by deduction from the buyer's
monthly payments for Medicaid services is in addition to
all other means of recovering debt to the state author-
ized by law. Subsection (7), proposed subsections (7),
(8), and (9) have been eliminated. The provisions con-
tained in these have either been moved to other subsec-
tions or eliminated altogether in response to comments.
Proposed subsection (10) has been renumbered as sub-
section (7) for permanent adoption. References to "capi-
talized lease" and "capitalized lessor” have been re-
moved. Reference to "net book value used for Medicaid
- reimbursement purposes” eliminated.

WAC 388-96-585 (2)(uu), Unallowable costs, sub-
section (2)(uu), clarification made that average facility
hourly wages for each nursing classification shall include
regular and overtime hours and compensation for in-
house staff. Further clarification made that "classifica-
tion" means classification of registered nurse, licensed
practical nurse or nurse assistant only.

WAC 388-96-722(7), Nursing services cost area rate,
subsection (7), a new subsection (7) is added for clarifi-
cation and in response to comments. Previously proposed
subsection (7) is retained intact and renumbered as sub-
section (8). Clarifications are made in the new subsec-
tion (7) as follows: That "staff of like classification”
means the classifications of registered nurse, licensed
practical nurse or nurse assistant only; that the depart-
ment will not recognize particular individuals, positions
or subclassifications for whom pool staff may be substi-
tuting or helping in calculating the pool limit; that aver-
age hourly wages for each classification shall include
both regular and overtime in—house hours and compen-
sation; that the average shall be derived by dividing total
compensation by total hours for each nursing classifica-
tion; and that all data for calculating facility hourly av-
erages for the three classifications shall be taken from
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the facility's cost report on file with the department for
the most recent cost report period.

Effective Date of Rule: Thirty—one days after filing.

October 29, 1991

Leslie F. James, Director

Administrative Services

Reviser's note: The material contained in this filing will appear in

the 91-23 issue of the Register as it was received after the applicable

closing date for the issue for agency—typed material exceeding the vol-
ume limitations of WAC 1-21-040.

WSR 91-22-026
EMERGENCY RULES
FOREST PRACTICES BOARD
[Filed October 29, 1991, 2:42 p.m., effective October 30, 1991]

Date of Adoption: October 9, 1991.

Purpose: Classify those forest practices subject to en-
vironmental review under SEPA and SEPA rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 222-16-010 and 222-16-050(1).

Statutory Authority for Adoption: RCW 76.09.040,
76.09.050, and 34.05.350.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: On October 25, 1990, the
Snohomish County Superior Court issued a final judg-
ment declaring WAC 222-16-050(1) invalid as it exist-
ed on that date. Snohomish County v. DNR, No. 89-2-
06923-5 (Snohomish Cy. Super. Ct.). On November 14,
1990, the Forest Practices Board adopted an emergency
rule to replace the one declared invalid, and adopted a
second emergency rule directing the Department of
Natural Resources to develop a watershed screening and
analysis process (WSR 90-23-041). A revision of that
rule was adopted on March 13, 1991, (WSR 91-07-
034). On March 15, 1991, the Forest Practices Board
filed a request for preproposal comments on permanent
rule changes to WAC 222-16-050(1) (WSR 91-07-
030). The board established three task forces to develop
recommendations for new permanent rule language re-
lating to pesticide use, aesthetics, and wildlife. The task
forces reported the results of their work at Forest Prac-
tices Board meetings on February 13, 1991, March 13,
1991, May 8, 1991, and June 25, 1991. The task forces
have completed preliminary drafts and are continuing to
receive comment and input. In addition, the Cumulative
Effects Committee of the board is reviewing the water-
shed screening and analysis process. At its June 25,
1991, meeting, the Forest Practices Board incorporated
recommendations of the task forces in the new emergen-
cy rules.
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Effective Date of Rule: October 30, 1991.
October 29, 1991
Brian J. Boyle
Commissioner of
Public Lands

AMENDATORY SECTION (Amending Order 551,
Resolution No. 88-1, filed 9/21/88)

WAC 222-16-010 GENERAL DEFINITIONS.*
Unless otherwise required by context, as used in these
regulations:

(1) "AcT" means the Forest Practices Act, chapter
76.09 RCW.

(2) "AFFECTED INDIAN TRIBE' means any federally
recognized Indian tribe that requests in writing from the
department information on forest practices applications
and notification filed on specified areas.

(3) "APPEALS BOARD" means the forest practices ap-
peals board established in the act.

(4) "BOARD" means the forest practices board estab-
lished by the act.

(5) "BORROW PIT" shall mean an excavation site out-
side the limits of construction to provide material neces-
sary to that construction, such as fill material for the
embankments.

(6) "CHEMICALS" means substances applied to forest
lands or timber to accomplish specific purposes and in-
cludes pesticides, ((insecticides;—rodenticides;)) plant—
growth regulators, ((fungicides;—fertilizers;)) desiccants,
fire retardants when used in controlled burning, repel-
lents, oil, dust—control agents (other than water), salt
and other materials that may present hazards to the
environment.

(7) "COMMERCIAL TREE SPECIES" means any species
which is capable of producing a merchantable stand of
timber on the particular site, or which is being grown as
part of a Christmas tree or ornamental tree—growing
operation.

(8) "COMPLETION OF HARVEST" means the latest of:

(a) Completion of removal of timber from the por-
tions of forest lands harvested in the smallest logical unit
that will not be disturbed by continued logging or an
approved slash disposal plan for adjacent areas;, or

(b) Scheduled completion of any slash disposal opera-
tions where the department and the applicant agree
within 6 months of completion of yarding that slash dis-
posal is necessary or desirable to facilitate reforestation
and agree to a time schedule for such slash disposal; or

(c) Scheduled completion of any site preparation or
rehabilitation of adjoining lands approved at the time of
approval of the application or receipt of a notification:
PROVIDED, That delay of reforestation under this
subsection (c) is permitted only to the extent reforesta-
tion would prevent or unreasonably hinder such site
preparation or rehabilitation of adjoining lands.

(9) " CONTAMINATION" means the introducing into the
atmosphere, soil, or water, sufficient quantities of sub-
stances as may be injurious to public health, safety or
welfare, or to domestic, commercial, industrial, agricul-
ture or recreational uses, or to livestock, wildlife, fish or
other aquatic life.
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(10) "CONVERSION TO A USE OTHER THAN COMMER-
CIAL TIMBER OPERATION" shall mean a bona fide con-
version to an active use which is incompatible with tim-
ber growing.

(11) " CRITICAL WILDLIFE HABITAT" means the habitat
of any threatened or endangered species, as such habitat
is established by the board in the forest practices board
manual, or other situations as identified by the board,
after consultation with the department of wildlife, where
specific management practices are needed to prevent
critical wildlife habitat destruction.

(12) "CULTURAL RESOURCES" means archaeological
and historic sites and artifacts and traditional religious,
ceremonial and social uses and activities of affected In-
dian tribes.

(13) "DEBRIS" means woody vegetative residue less
than 3 cubic feet in size resulting from forest practice
activities which would reasonably be expected to cause
significant damage to a public resource.

(14) "DEPARTMENT" means the department of natural
resources.

(15) "END HAULING" means the removal and trans-
portation of excavated material, pit or quarry overbur-
den, or landing or road cut material from the excavation
site to a deposit site not adjacent to the point of removal.

(16) "ERODIBLE SOILS" means those soils exposed or
displaced by a forest practice operation, that would be
readily moved by water.

(17) "FERTILIZERS" means any substance or any com-
bination or mixture of substances used principally as a
source of plant food or soil amendment.

(18) "FLoOD LEVEL — 50 YEAR." For purposes of field
interpretation of these regulations, the 50-year flood
level shall be considered to refer to a vertical elevation
measured from the ordinary high-water mark which is
1.25 times the vertical distance between the average
stream bed and the ordinary high-water mark, and in
horizontal extent shall not exceed 2 times the channel
width measured on either side from the ordinary high-
water mark, unless a different area is specified by the
department based on identifiable topographic or vegeta-
tive features or based on an engineering computation of
flood magnitude that has a 2 percent chance of occurring
in any given year. The 50—year flood level shall not in-
clude those lands that can reasonably be expected to be
protected from flood waters by flood control devices
maintained by or under license from the federal govern-
ment, the state, or a political subdivision of the state.

(19) "FOREST LAND" means all land which is capable
of supporting a merchantable stand of timber and is not
being actively used for a use which is incompatible with
timber growing.

(20) " FOREST LAND OWNER" shall mean any person in
actual control of forest land, whether such control is
based either on legal or equitable title, or on any other
interest entitling the holder to sell or otherwise dispose
of any or all of the timber on such land in any manner:
PROVIDED, That any lessee or other person in posses-
sion of forest land without legal or equitable title to such
land shall be excluded from the definition of " forest land
owner" unless such lessee or other person has the right
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to sell or otherwise dispose of any or all of the timber
located on such forest land.

(21) "FOREST PRACTICE" means any activity conduct-
ed on or directly pertaining to forest land and relating to
growing, harvesting, or processing timber, including but
not limited to:

(a) Road and trail construction;

(b) Harvesting, final and intermediate;

(¢) Precommercial thinning;

(d) Reforestation;

(e) Fertilization;

() Prevention and suppression of diseases and insects,

(g) Salvage of trees, and

(h) Brush control.

" Forest practice” shall not include: Preparatory work
such as tree marking, surveying and road flagging; or
removal or harvest of incidental vegetation from forest
lands such as berries, ferns, greenery, mistletoe, herbs,
mushrooms, and other products which cannot normally
be expected to result in damage to forest soils, timber or
public resources.

(22) "HERBICIDE" means any substance or mixture of
substances intended to prevent, destroy, repel, or miti-
gate any tree, bush, weed or algae and other aquatic
weeds.

(23) "HISTORIC SITE" includes:

(a) Sites, areas and structures or other evidence of
human activities illustrative of the origins, evolution and
development of the nation, state or locality, or

(b) Places associated with a personality important in
history; or

(¢) Places where significant historical events are
known to have occurred even though no physical evi-
dence of the event remains.

(24) "INSECTICIDE" means any substance or mixture
of substances intended to prevent, destroy, repel, or mit-
igate any insect, other arthropods or mollusk pests.

(25) "INTERDISCIPLINARY TEAM" (ID Team) means a
group of varying size comprised of individuals having
specialized expertise, assembled by the department to
respond to technical questions associated with a pro-
posed forest practice activity.

(26) "LIMITS OF CONSTRUCTION" means the area oc-
cupied by the completed roadway or landing, including
the cut bank, fill slope, and the area cleared for the pur-
pose of constructing the roadway or landing.

(27) "LOAD BEARING PORTION" means that part of the
road, landing, etc., which is supportive soil, earth, rock
or other material directly below the working surface and
only the associated earth structure necessary for support.

(28) "MERCHANTABLE STAND OF TIMBER" means a
stand of trees that will yield logs and/or fiber:

(a) Suitable in size and quality for the production of
lumber, plywood, pulp or other forest products.

(b) Of sufficient value at least to cover all the costs of
harvest and transportation to available markets.

(29) "NOTICE TO COMPLY" means a notice issued by
the department pursuant to RCW 76.09.090 of the act
and may require initiation and/or completion of action
necessary to prevent, correct and/or compensate for ma-
terial damage to public resources which resulted from
forest practices.

[48]

Washington State Register, Issue 91-22

(30) "OPERATOR" shall mean any person engaging in
forest practices except an employee with wages as his
sole compensation.

(31) "ORDINARY HIGH-WATER MARK" means the
mark on the shores of all waters, which will be found by
examining the beds and banks and ascertaining where
the presence and action of waters are so common and
usual, and so long continued in all ordinary years, as to
mark upon the soil a character distinct from that of the
abutting upland, in respect to vegetation: PROVIDED,
That in any area where the ordinary high—-water mark
cannot be found, the ordinary high-water mark adjoin-
ing saltwater shall be the line of mean high tide and the
ordinary high-water mark adjoining freshwater shall be
the line of mean high—water.

(32) "PARK" means any park included on the parks
register maintained by the department pursuant to
WAC 222-20-100(2). Developed park recreation area
means any park area developed for high density outdoor
recreation use.

(33) "PARTIAL CUTTING" means the removal of a por-
tion of the merchantable volume in a stand of timber so
as to leave an uneven—aged stand of well-distributed re-
sidual, healthy trees that will reasonably utilize the pro-
ductivity of the soil. Partial cutting does not include
seedtree or shelterwood or other types of regeneration
cutting.

(34) "PESTICIDE" means any insecticide, herbicide,
fungicide or rodenticide but does not include nontoxic
repellents or other chemicals.

(35) "PLANTABLE AREA" is an area capable of sup-
porting a commercial stand of timber excluding lands
devoted to permanent roads, utility rights—of-way, that
portion of riparian management zones where scarifica-
tion is not permitted, and any other area devoted to a
use incompatible with commercial timber growing.

(36) "POWER EQUIPMENT" means all machinery oper-
ated with fuel burning or electrical motors, including
heavy machinery, chain saws, portable generators,
pumps, and powered backpack devices.

(37) "PUBLIC RESOURCES" means water, fish, and
wildlife and in addition shall mean capital improvements
of the state or its political subdivisions.

(38) "REHABILITATION" means the act of renewing, or
making usable and reforesting forest land which was
poorly stocked or previously nonstocked with commercial
species.

(39) "RELIEF CULVERT" means a structure to relieve
surface runoff from roadside ditches to prevent excessive
buildup in water volume and velocity.

(40) "RIPARIAN MANAGEMENT ZONE" means a Speci-
fied area alongside Type 1, 2 and 3 Waters where spe-
cific measures are taken to protect water quality and fish
and wildlife habitat.

(41) "RODENTICIDE" means any substance or mixture
of substances intended to prevent, destroy, repel, or mit-
igate rodents or any other vertebrate animal which the
director of the state department of agriculture may de-
clare by regulation to be a pest.

(42) "SALVAGE" means the removal of snags, down
logs, windthrow, or dead and dying material.
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(43) "SCARIFICATION" means loosening the topsoil
and/or disrupting the forest floor in preparation for
regeneration.

(44) "SIDE CASTING" means the act of moving exca-
vated material to the side and depositing such material
within the limits of construction or dumping over the
side and outside the limits of construction.

(45) "SHORELINES OF THE STATE" shall have the same
meaning as in RCW 90.58.030 (Shoreline Management
Act).

(46) "SKID TRAIL" means a route used by tracked or
wheeled skidders to move logs to a landing or road.

(47) "sLASH" means pieces of woody material con-
taining more than 3 cubic feet resulting from forest
practice activities.

(48) "spPOIL" means excess material removed as over-
burden or generated during road or landing construction
which is not used within limits of construction.

(49) "sTor WORK ORDER" means the "stop work or-
der" defined in RCW 76.09.080 of the act and may be
issued by the department to stop violations of the forest
practices chapter or to prevent damage and/or to correct
and/or compensate for damages to public resources re-
sulting from forest practices.

(50) "THREATENED OR ENDANGERED SPECIES" applies
to all species of wildlife listed as "threatened" or "en-
dangered" by the United States Fish and Wildlife Ser-
vice, except any species which the Washington depart-
ment of wildlife determines does not require special pro-
tection under the Forest Practices Act because conserva-
tion of the species is reasonably assured through a
recovery and enhancement program or existence of an
adequate population on lands where commercial forestry
and land development are prohibited, or through other
means. For this purpose, "wildlife" means all members
of the animal kingdom except insects and benthic
organisms.

(51) "TIMBER" shall mean forest trees, standing or
down, of a commercial species, including Christmas
trees.

(52) "WATER BAR" means a diversion ditch and/or
hump in a trail or road for the purpose of carrying sur-
face water runoff into the vegetation duff, ditch, or other
dispersion area so that it does not gain the volume and
velocity which causes soil movement and erosion.

(53) "wWEED" is any plant which tends to overgrow or
choke out more desirable vegetation.

(54) "WINDTHROW" means a natural process by
which trees are uprooted or sustain severe trunk damage
by the wind.

AMENDATORY SECTION (Amending Order 551,
Resolution No. 88-1, filed 9/21/88)

WAC 222-16-050 CLASSES OF FOREST
PRACTICES. There are 4 classes of forest practices
created by the act. ((Thcsc-dasscs—arc-hstcd-bclow-m-thc

-)) All forest
practices (including those in Classes I and II) must be
conducted in accordance with the forest practices
regulations.
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(1) "Class IV - special." Application to conduct forest
practices involving the following circumstances requires
an environmental checklist in compliance with the State
Environmental Policy Act (SEPA), and SEPA guide-
lines, as they have been determined to have potential for
a substantial impact on the environment. It may be de-
termined that additional information or a detailed envi-
ronmental statement is required before these forest
practices may be conducted.

*(a) ((Acriaiapplication—of pesticides—toan—arcaof
wafcrsuppfy—mtcrcst“—ardctmncd—accm-dmg—to%e‘
222=38=0260-(5)}1):)) Aerial application of pesticides in a

manner identified as having the potential for a substan-
tial impact on the environment under WAC 222-16—
070.

(b) Harvesting, road construction, site preparation or
aerial application of pesticides:

(i) on lands known to contain a breeding pair or the
nest or breeding grounds of any threatened or endan-
gered species, or

(ii) Within the critical habitat designated for such
species by the United States Fish and Wildlife Service.

((fc)-%dcsprcad-usc—of—t‘BBT—or—a—smnfar)—a—;ms-

(D)) _(_2 Harvestmg, road construction, aerial ap-
plication of pesticides and site preparation on all lands
within the boundaries of any national park, state park,
or any park of a local governmental entity, except har-
vest of less than 5 MBF within any developed park rec-
reation area and park managed salvage of merchantable
forest products.

*((¢e})) (d) Construction of roads, landings, rock
quarries, gravel pits, borrow pits, and spoil disposal areas
on slide prone areas as defined in WAC 222-24-020(6)
and field verified by the department, when such slide
prone areas occur on an uninterrupted slope above ((a
Fype1,—23or+4)) any Water Type or capital improve-
ment of the state or its political subdivisions where there
is potential for a substantial debris flow or mass failure
to cause significant impact to public resources.

*((€0))) (e) Timber harvest on slide prone areas, field
verified by the department, where soils, geologic struc-
ture and local hydrology indicate that canopy removal
has the potential for increasing slope instability, when
such areas occur on an uninterrupted slope above any
Water Type or a capital improvement of the state or its
political subdivisions where there is a potential for a
substantial debris flow or mass failure to cause signifi-
cant impact to public resources.

((€g?))) (f) Timber harvest, construction of roads,
landings, rock quarries, gravel pits, borrow pits, and
spoil disposal areas on snow avalanche slopes within
those areas designated by the department, in consulta-
tion with department of transportation, as high ava-
lanche hazard.

((€iw)) (g) Timber harvest, construction of roads,
landings, rock quarries, gravel pits, borrow pits, and
spoil _disposal areas on archaeological or historic sites
registered with the Washington state office of archaeolo-
gy and historic preservation, or on sites containing evi-
dence of Native American cairns, graves or glyptic re-
cords, as provided for in chapters 27.44 and 27.53
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RCW. The department shall consult with affected Indi-
an Tribes in identifying such sites.

(2) "CLASS 1V — GENERAL." Applications involv-
ing the following circumstances are " Class 1V — general"
forest practices unless they are listed in "Class IV -
special.” Upon receipt of an application, the department
will determine the lead agency for purposes of compli-
ance with the State Environmental Policy Act pursuant
to WAC 197-11-924 and 197-11-938(4) and RCW
43.21C.037(2). Such applications are subject to a 30—
day period for approval unless the lead agency deter-
mines a detailed statement under RCW 43.21C.030
(2)(c) is required. Upon receipt, if the department de-
termines the application is for a proposal that will re-
quire a license from a county/city acting under the
powers enumerated in RCW 76.09.240, the department
shall notify the applicable county/city under WAC 197-
11-924 that the department has determined according to
WAC 197-11-938(4) that the county/city is the lead
agency for purposes of compliance with State Environ-
mental Policy Act.

(a) Forest practices (other than those in Class I) on
lands platted after January 1, 1960, or on lands being
converted to another use.

(b) Forest practices which would otherwise be Class
I11, but which are taking place on lands which are not to
be reforested because of likelihood of future conversion
to urban development. (See WAC 222-34-050.)

(3) "CLASS L" Those operations that have been de-
termined to have no direct potential for damaging a
public resource are Class I forest practices. When the
conditions listed in " Class IV — Special” are not present,
these operations may be commenced without notification
or application.

(a) Culture and harvest of Christmas trees and
seedlings.

(b) Road maintenance except: (i) Replacement of
bridges and culverts across Type 1, 2, 3 or flowing Type
4 Waters, or (ii) movement of material that has a direct
potential for entering Type 1, 2, 3 or flowing Type 4
Waters.

(c) Construction of landings less than | acre in size, if
not within a shoreline area of a Type 1 Water, the ri-
parian management zone of a Type 2 or 3 Water, or the
ordinary high—-water mark of a Type 4 Water.

(d) Construction of less than 600 feet of road on a
sideslope of 40 percent or less if the limits of construc-
tion are not within the shoreline area of a Type 1 Water,
the riparian management zone of a Type 2 or Type 3
Water, or the ordinary high-water mark of a Type 4
Water.

(e) Installation or removal of a portable water cross-
ing structure where such installation does not take place
within the shoreline area of a Type 1 Water and does
not involve disturbance of the beds or banks of any
waters.

(f) Initial installation and replacement of relief cul-
verts and other drainage control facilities not requiring a
hydraulic permit.

(g) Rocking an existing road.

(h) Loading and hauling timber from landings or
decks.
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(i) Precommercial thinning and pruning.

(j) Tree planting and seeding.

(k) Removal of less than 5,000 board feet of timber
(including live, dead and down material) for personal
use (i.e., firewood, fence posts, etc.) in any 12-month
period.

(I) Emergency fire control and suppression.

(m) Slash burning pursuant to a burning permit
(RCW 76.04.205).

(n) Other slash control and site preparation not in-
volving either off-road use of tractors on slopes exceed-
ing 40 percent or off-road use of tractors within the
shorelines of a Type 1 Water, the riparian management
zone of any Type 2 or 3 Water, or the ordinary high-
water mark of a Type 4 Water.

(o) Ground application of chemicals. (See WAC 222~
38-020.)

(p) Aerial application of chemicals (except insecti-
cides) when applied to not more than 40 contiguous
acres if the application is part of a combined or cooper-
ative project with another landowner and where the ap-
plication does not take place within 100 feet of lands
used for farming, or within 200 feet of a residence, un-
less such farmland or residence is owned by the forest
landowner. Provisions of chapter 222-38 WAC shall
apply.

(q) Forestry research studies and evaluation tests by
an established research organization.

(4) "CLASS IL" Certain forest practices have been
determined to have a less than ordinary potential to
damage a public resource and may be conducted as
Class II forest practices: PROVIDED, That no forest
practice enumerated below may be conducted as a Class
II forest practice if the operation requires a hydraulic
project approval (RCW 75.20.100) or is within a
"shorelines of the state,” or involves a bond in lieu of
landowners signature (other than renewals). Such forest
practices require an application. No forest practice enu-
merated below may be conducted as a " Class II" forest
practice if it takes place on lands platted after January
1, 1960, or on lands being converted to another use.
Such forest practices require a Class IV application.
Class 11 forest practices are the following:

(a) Renewal of a prior Class II notification.

(b) Renewal of a previously approved Class Il or IV
forest practice application where:

(i) No modification of the uncompleted operation is
proposed,

(ii) No notices to comply, stop work orders or other
enforcement actions are outstanding with respect to the
prior application; and

(iii) No change in the nature and extent of the forest
practice is required under rules effective at the time of
renewal.

(c) Any of the following if none of the operation or
limits of construction takes place within the riparian
management zone of a Type 2 or 3 Water, or within the
ordinary highwater mark of a Type 4 Water:

(i) Construction of advance fire trails.

(ii) Opening a new pit of, or extending an existing pit
by, less than I acre.
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(iii) The following operations except those involving
off-road use of tractor or wheeled skidding systems on a
sideslope of greater than 40 percent:

(A) Salvage of logging residue.

(B) Salvage of dead, down or dying timber if less than
40 percent of the total timber volume is removed in any
12-month period.

(C) West of the Cascade summit, partial cutting of 40
percent or less of the live timber volume.

(D) East of the Cascade summit, partial cutting of
5,000 board feet per acre or less.

(E) Any harvest on less than 40 acres.

(F) Construction of 600 or more feet of road, provided
that the department shall be renotified at least 2 busi-
ness days before commencement of the construction.

(5) "CLASS III" forest practices not listed under
Classes 1V, I or II above are "Class III" forest practices.
Among Class III forest practices are the following:

(a) Those requiring hydraulic project approval (RCW
75.20.100).

(b) Those within the shorelines of the state other than
those in a Class I forest practice.

(¢) Aerial application of insecticides, except where
classified as a Class IV forest practice. ®

(d) Aerial application of chemicals (except insecti-
cides), except where classified as Class I or IV forest
practices.

(e) Harvest or salvage of timber except where classed
as Class I, II or IV forest practices.

(f) All road construction and reconstruction except as
listed in Classes I, I and IV forest practices.

(g) Opening of new pits or extensions of existing pits
over 1 acre.

(h) Road maintenance involving:

(i) Replacement of bridges or culverts across Type 1,
2, 3, or flowing Type 4 Waters, or

(ii) Movement of material that has a direct potential
for entering Type 1, 2, 3 or flowing Type 4 Waters.

(i) Operations involving an applicant's bond in lieu of
a landowner's signature.

(j) Site preparation or slash abatement not listed in
Classes I or IV forest practices.

(k) Harvesting, road construction, site preparation or
aerial application of pesticides on lands which contain
cultural, historic or archaeological resources which, at
the time the application or notification is filed, are:
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(i) On or are eligible for listing on the National Reg-
ister of Historic Places; or

(i) Have been identified to the department as being of
interest to an affected Indian tribe.

(1) Harvesting exceeding 19 acres in a designated dif-
ficult regeneration area.

(m) Utilization of an alternate plan. See WAC 222-
12-040.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

NEW SECTION

WAC 222-16-070 PESTICIDE USES WITH
THE POTENTIAL FOR A SUBSTANTIAL IM-
PACT ON THE ENVIRONMENT. To identify forest
practices involving pesticide uses that have the potential
for a substantial impact on the environment, the depart-
ment shall apply the process prescribed in this section.

(1) Pesticide list — The department shall maintain a
list of all pesticides registered under chapter 15.58 RCW
for use in forest practices. The list shall be developed
through consultation with the departments of ecology,
health, agriculture, and wildlife. The department shall
conduct an annual review of the list for the purpose of
including new pesticides and/or removing those pesti-
cides which have been prohibited from use. The list shall
be available to the public at each of the department's
offices. A list of the department's offices and their ad-
dresses appears at WAC 332-10-030. In preparing the
pesticide list, the department shall include information
on the following characteristics:

(a) active ingredients, name brand or trade mark, la-
beled uses, pesticide type, EPA-registration number;

(b) toxicity of the pesticide based on the Environmen-
tal Protection Agency (EPA) label warning under 40
C.F.R. 156.10 (h)(1), listed as "caution", "warning",
"danger", or "danger - poison"; '

(c) mobility based on the pesticide being a state re-
stricted use pesticide for the protection of groundwater
under WAC 16-228-164(1);

(2) Key for evaluating applications. To determine
whether aerial application of a pesticide has the poten-
tial for a substantial impact on the environment, the de-
partment shall apply the following analysis:
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KEY FOR CVALUATION OF STVE SPECIFIC USE OF AFRIALLY APPLIED CHIMICALS
EMERGENCY RULES

Question Quest fon Resp Action

1 Is the pesticide or has the pesticide been registered Yes go to 2
for sale in Washington State per Chapter 15.58 RCW? No Class IV Sp

H Is the toxicity rating for the pesticide to be used Yes Class IV Sp
“Danger -Poison” as designated in the pesticide Mo go to 3 (a)

it (VAC 222-16-070{1)(b))?

3 (a) 1s Bacillus thuringiensis (BT) the only pesticide Yes go to 6 {b)
being used on this application? No go to 4 {a)

1 {a) Is this operation occurring over groundwater with a Yes go to 4 (b)
high susceptibility to contamination as specified in Ho go to 5 (a)
EPA 910/ 9-87-189 or in documentation provided by the
department of ecology?

4 (b) Is this pesticide a state restricted use pesticide for | Yes Class IV Sp
the protection of groundwater under WAC 16-228-164 {1) | No go to 5 {a})

S (a) Is the operation adjscent (within 100 ft.) of surface Yes go to 5 (b)
water? No go to 5 {e)

S (b) Dstemlne the toxicity rating:

. Is the toxicity rating “Caution” or “Warning"™? Yes go to 5 (c)
Is the toxicity rating “Danger”? Yes go to 5 {d}

5 (¢) Is there & Group A or B water surface water system Yes Class IV Sp
(VAC 246-290-020) intske OR a fish hatchery intake No | goto5 (e)
within 2 miles domnstream of the operation?

5 (d) Is there a Group A or B water surface system intake OR | Yes Class IV Sp
8 fish hatchery intske within 3 miles downstream of the| Ko go to 5 {e)
operation?

5 (e) Is the operation within 200 feet of the intake of & Yes Class IV Sp
Group A or B spring water system? No Go to 6

6 (a) Does any portion of the planned operation cover Yes Class 1V Sp
240 or more contiguous acres? Pesticide treatment Ho go to 6(b)
units will be considered contiguous if they are
separated by less than 300 feet or treatment dates of
adjacent units are less than 90 days apart.

6 {b) Does the FPA call for application of this pesticide Yes Class IV Sp
to lands known to contain a breeding pair or nest or Ko Class 111
breeding grounds of any threatened or endangered
species?

WSR 91-22-027
PERMANENT RULES
DEPARTMENT OF HEALTH
[Order 208—Filed October 29, 1991, 2:45 p.m.]

Date of Adoption: October 28, 1991.

Purpose: Updates fee schedules to cover current pro-
gram costs; edits and clarifies text.

Citation of Existing Rules Affected by this Order:
Repealing WAC 246-254-057, 246-254-058 and 246
254-999; and amending WAC 246-254-001, 246-254—
010, 246-254-020, 246-254-030, 246-254-050, 246-
254053, 246-254-120, 246-254-150, 246-254-160,
and 246-254-170.

Statutory Authority for Adoption: RCW 43.70.110.

Pursuant to notice filed as WSR 91-18-056 on Au-
gust 30, 1991.

Effective Date of Rule: Thirty—one days after filing.

‘ October 28, 1991
Kristine M. Gebbie
Secretary

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-001 PURPOSE AND SCOPE.
This chapter establishes fees charged for licensing, per-
mitting, registration, and inspection services rendered by
the ((office)) division of radiation protection as author-
ized under (REW-F0-121-030)) chapters 43.70, 70.98,

[52]

Washington State Register, Issue 91-22

and 70.121 RCW. These fees apply to owners and oper-
ators of radiation generating machines, users of radioac-
tive material, operators of low-level radioactive waste
disposal facilities, owners and operators of facilities
emitting airborne radioactivity, and owners and operat-
ors of certain mineral processing and uranium or thori-
um milling operations and their associated tailings or
waste.

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-010 DEFINITIONS. As used in
this chapter, the following definitions apply:

(1) "Application” means a completed RHF-1 or
equivalent with supporting documentation requesting the
department to grant authority to receive, possess, use,
transfer, own or acquire radioactive material((s)).

(2) "Compliance inspection” means a routinely sched-
uled visit to the licensee's facility and/or temporary job
site(s) for the purpose of determining compliance with
the radioactive material license and applicable regula-
tions. This service is covered by the annual fee for the
radioactive material license.

(3) "Department” means the department of ((sociat
and)) health ((services)) which has been designated as
the state radiation control agency.

((t3))) (4) "Direct staff time" means all work time
directly applicable to or associated with a specific radio-
active material licensee and includes license file review,
inspection preparation, on-site visits, report writing, re-
view and acknowledgement of correspondence, review of
license applications, renewals and amendment requests,
telephone contacts, and stafl or management conferences
specifically related to the license. Travel time is not con-
sidered direct staff time.

(5) "Emission unit” means the point of release of air-
borne emissions of radioactive material.

(6) "Environmental cleanup monitoring” means an
on-site visit by the department to a licensee's facility or
site of operation to determine the status of corrective
actions to remove environmental radiation contamination
resulting from the licensee's operation. Such a monitor-
ing visit may include, but is not limited to, the review of
the licensee's records pertaining to the environmental
cleanup, observation of the licensee's cleanup work,
sampling by the department for analysis, associated lab-
oratory work, and the analysis of the information col-
lected by the department.

(7) "Facility" means all buildings, structures and op-
erations on one contiguous site.

(8) "Follow—up inspection” means an on-site visit to a
licensee's facility to verify that prompt action was taken
to correct significant items of noncompliance found by
the department in a previous inspection. The first fol-
low—up inspection is covered by the annual fee for the
radioactive material license.

(9) "Inspection” means an official examination or ob-
servation by the department including but not limited to
tests, surveys and monitoring to determine compliance
with rules, regulations, orders, requirements and condi-
tions of the department.
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((£9)) (10) "Investigation” means an on-site visit to

WSR 91-22-027

services by the department shall pay the applicable fee

a licensee's facility or site of operation when, in the de-

or fees for the license, permit, registration, and action or

partment's judgment, it is required for the purpose of

service provided by the department.

reviewing specific conditions, allegations, or other infor-
mation regarding unusual conditions, operations, or
practices. This service is covered by the annual fee for
the radioactive material license.

(11) "License" means a license issued by the depart-
ment in accordance with the regulations adopted by the
department.

((69)) (12) "New license application” means a re-
quest to use radioactive material from a person not cur-
rently a licensee or from a current licensee requesting
authorization to use radioactive material in a new way
such that a change of fee category is required.

(13) "Perpetual care and maintenance” means further
maintenance, surveillance or other care of milling or
tailings impoundment sites after termination of the site
operator's decommissioning responsibilities and license.

(14) "Registration” means registration with the de-

(2) The department shall charge a fee for each:

(a) Radiation machine facility registration;

(b) Radioactive material license;

(c) Service or action with respect to a radioactive ma-
terial licensee not otherwise covered by fees;

(d) Cubic foot of low—level radioactive waste volume
received at a commercial disposal site;

(e) Kilogram of uranium or thorium milled from ore;
and

(f) Air emission permit.

(3) The department shall charge a fee for each radio-
active material license based on the single highest fee
category describing activities subject to the conditions of
the license.

(4) The department shall charge the applicable license
fee for each category when multiple licenses are
required.

partment by any person possessing a source of ionizing
radiation in accordance with regulations adopted by the

(5) The department may require multiple radioactive
material licenses based upon:

department.

(15) "Sealed source and device evaluation” means a
radiological safety evaluation performed by the depart-

(a) Physical separation of operations;
(b) Organizational separations within a licensee's
operation;

ment on the design, manufacture, and test data of any
single sealed source and/or device mode! for the purpose

(¢) Complexity of uses of radioactive material such
that two or more fee categories would apply to the

of registering the sealed source or device with the United

operation.

States Nuclear Regulatory Commission.

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-020 PAYMENT OF FEES. (B

chargeforroutineregutatory-activities:)) (1) Applicants,

licensees, permittees, and registrants requesting or_re-
ceiving licenses, permits, registrations, and actions or
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(6) Each licensee, permittee, or registrant shall:

(a) Remit the full fee (i) at the fee rate established by
rule at the time such fee is paid, and (ii) at least thirty
days prior to the annual anniversary date for licensees or
the biennial expiration date for registrants or (iii) on a
payment schedule as provided in WAC 246-254-030.

(b) Consider the annual anniversary to be the month
and day of the expiration date of the existing radioactive
material license.

(7) The department shall refund one—half of the fee if
an application is withdrawn prior to issuance of a radio-
active material license.

(8) If there is a change by the applicant, licensee,
permittee or registrant resulting in a higher fee category,
the applicant, licensee, permittee, or registrant shall pay
an additional fee prorated for the remainder of the fee
interval.

(9) Each licensee, permittee, or registrant shall remit
the full amount of any quarterly billing or individual
billing for licensing or compliance actions within thirty
days of receipt of the bill.

(10) Fees due on or after the effective date of these
regulations shall be at the rate prescribed in this

chapter.

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-030 SMALL BUSINESS DIS-
COUNT PROVISION AND OPTIONAL FEE PAY-
MENT SCHEDULE APPLICABLE TO RADIOAC-
TIVE MATERIALS LICENSEES. (1) Small business

may receive a twenty-five percent discount on radioac-
tive materials license fees ((dwe—onmor—after—Jume—36;

1986-——(See—WAEC—4H4044=057(2)forfec—amount)))
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specified in WAC 246-254-070, 246-254-080, 246-
254-090, and 246-254-100.

(2) To qualify for the discount, the business shall:

(a) Be a corporation, partnership, sole proprietorship,
or other legal entity formed for the purpose of making a
profit;

(b) Be independently owned and operated from all
other businesses (i.e., not a subsidiary of a parent com-
pany); and

(c) Have fifty or fewer employees.

(3) To receive the discount, the license applicant at
the time of initial license request, or the licensee at the
time of annual billing shall:

(a) Certify, on the business' letterhead or appropriate
departmental form, the business meets the conditions in
subsection (2) of this section ((frave-beermet));

(b) Sign the certification as the chief executive officer
of the business or as an official designee;

(c) Have the certification notarized;

(d) Enclose the payment with the certification; and

(e) Submit the certification and payment in accord-
ance with instructions provided by the department.

(4) The department may verify certifications and will
suspend any radioactive materials license if the
applicant/licensee:

(a) Failed to pay the required fee; or

(b) Made an invalid or false certification.

(5) Upon request of any radioactive materials licensee
or license applicant, the department may accept semian-
nual or quarterly payments in lieu of the required annual
license fee, provided:

(a) A written payment schedule setting specific due
dates and payment amounts is submitted; and

(b) The total payments per the schedule equal the fee

in effect at the time such fee payment schedule is ac-

cepted by the department.

NEW SECTION

WAC 246-254-040 DENIAL, REVOCATION,
SUSPENSION, AND REINSTATEMENT. The de-
partment shall:

(1) Deny an application if the appropriate fee is not
received;

(2) Suspend or revoke a license, permit, or registra-
tion if a required fee is not received;

(3) Refund no fees if a license, permit or registration
is denied, revoked, or suspended;

(4) Require reapplication for a license, permit, or
registration after denial or revocation including fees as
required under this chapter.

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-050 METHOD OF PAYMENT.
Licensees, permittees and registrants shall:

(1) ((Feepayments—shalt-be)) Submit fee payments by

check, draft or money order made payable to the de-
partment of ((soctat-and)) health ((services:)); and and
)

(2) («

Include fee payment with the application for license or

((within-thirtydays—of reccipt-of-a—bitforactual—costs
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tmcurred—per—catendarquarter)) submit the fee by mail,

in person, or by courier to the address provided in the
bill or bill correspondence.

NEW SECTION

WAC 246-254-070 FEES FOR SPECIALIZED
RADIOACTIVE MATERIAL LICENSES. (1) Per-
sons licensed or authorized to possess or use radioactive
material in the following special categories shall forward
annual fees to the department as follows:

(a) Eight thousand seven hundred dollars for opera-
tion of a single radioactive waste facility allowing pro-
cessing, volume reduction, or waste treatment, but not
permitting commercial on-site disposal.

(b) Three thousand five hundred dollars for operation
of a single nuclear pharmacy.

(c) Six thousand dollars for operation of a single nu-
clear laundry.

(d) Six thousand dollars for a license authorizing a
single facility to use more than one curie of unsealed ra-
dioactive material in the manufacture and distribution of
radioactive products or devices containing radioactive
material.

(¢) Two thousand one hundred dollars for a license
authorizing a single facility to use less than or equal to
one curie of unsealed radioactive material or any quan-
tity of previously sealed sources in the manufacture and
distribution of products or devices containing radioactive
material.

(f) Four thousand dollars for a license authorizing de-
contamination services operating from a single facility.

(g) One thousand nine hundred dollars for a license
authorizing waste brokerage including the possession,
temporary storage at a single facility, and over—packing
only of radioactive waste.

(h) Eight hundred fifty dollars for a license authoriz-
ing equipment servicing involving:

(i) Incidental use of calibration sources;

(i) Maintenance of equipment containing radioactive
material; or

(ii1) Possession of sealed sources for purpose of sales
demonstration only.

(i) One thousand six hundred dollars for a license au-
thorizing health physic services, leak testing, or calibra-
tion services.

(j) One thousand dollars for a civil defense license.

(k) Three hundred dollars for a license authorizing
possession of special nuclear material as pacemakers or
depleted uranium as shielding.

(2) Persons licensed or authorized to possess and use
radioactive material in the following broad scope cate-
gories shall forward annual fees to the department as
follows:

(a) Twelve thousand dollars for a license authorizing
possession of atomic numbers three through eighty—three
with maximum authorized possession of any single iso-
tope greater than one curie.

(b) Five thousand five hundred dollars for a license
authorizing possession of atomic numbers three through
eighty—three with maximum authorized possession of
any single isotope greater than 0.1 curie but less than or
equal to one curie.
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(c) Four thousand five hundred dollars for a license
authorizing possession of atomic numbers three through
eighty—three with maximum authorized possession less
than or equal to 0.1 curie.

NEW SECTION

WAC 246-254-080 FEES FOR MEDICAL AND
VETERINARY RADIOACTIVE MATERIAL LI-
CENSES. (1) Persons licensed or authorized to possess
or use radioactive material in the following medical or
veterinary categories shall forward annual fees to the
department as follows:

(a) Three thousand two hundred dollars for operation
of a mobile nuclear medicine program from a single base
of operation.

(b) Two thousand two hundred dollars for a license
authorizing groups II and III of WAC 246-235-120 for
diagnostic nuclear medicine at a single facility.

(c) One thousand nine hundred dollars for a license
authorizing groups IV and V of WAC 246-235-120 for
medical therapy at a single facility.

(d) Three thousand dollars for a license authorizing
groups II or III and groups IV or V of WAC 246-235-
120 for full diagnostic and therapy services at a single
facility.

(e) One thousand six hundred dollars for a license au-
thorizing groups VI of WAC 246-235-120 for brachy-
therapy at a single facility.

(f) One thousand dollars for a license authorizing
brachytherapy or teletherapy at a single facility.

(g) One thousand five hundred dollars for a license
authorizing medical or veterinary possession of greater
than two hundred millicuries total possession of radioac-
tive material at a single facility.

(h) One thousand two hundred dollars for a license
authorizing medical or veterinary possession of greater
than thirty millicuries but less than or equal to two hun-
dred millicuries total possession of radioactive material
at a single facility.

(i) Nine hundred dollars for a license authorizing
medical or veterinary possession of less than or equal to
thirty millicuries total possession of radioactive material
at a single facility.

(j) Eight hundred dollars for a license authorizing
group I as defined in WAC 246-235—120 or in vitro uses
of radioactive material at a single facility.

(k) Five hundred dollars for a license authorizing
medical or veterinary possession of a sealed source for
diagnostic use at a single facility.

(2) Persons with licenses authorizing multiple loca-
tions of use shall increase the annual fee by fifty percent
for each additional location or base of operation.

NEW SECTION

WAC 246-254-090 FEES FOR INDUSTRIAL
RADIOACTIVE MATERIAL LICENSES. (1) Per-
sons licensed or authorized to possess or use radioactive
material in the following industrial categories shall for-
ward annual fees to the department as follows:

(a) Three thousand seven hundred dollars for a license
authorizing the use of radiographic exposure devices in
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one or more permanent radiographic vaults in a single
facility.

(b) Four thousand seven hundred dollars for a license
authorizing the use of radiographic exposure devices at
temporary job sites but operating from a single storage
facility.

(c) Two thousand three hundred dollars for a license
authorizing well-logging activities including the use of
radioactive tracers operating from a single storage
facility.

(d) Five hundred dollars for a license authorizing pos-
session of portable sealed sources including moisture/
density gauges and excluding radiographic exposure de-
vices operating from a single storage facility.

(e) Five hundred fifty dollars for a license authorizing
possession of any nonportable sealed source, including
special nuclear material and excluding radioactive mate-
rial used in gas chromatograph at a single facility.

(f) Three hundred fifty dollars for a license authoriz-
ing possession of gas chromatograph units containing
radioactive material at a single facility.

(g) Nine hundred fifty dollars for a license authoriz-
ing possession of any self-shielded or pool type irradia-
tor with sealed source total quantity greater than one
hundred curies at a single facility.

(h) Five thousand dollars for a license authorizing
possession of sealed sources for a walk—in type irradiator
at a single facility.

(i) Four thousand four hundred dollars for a license
authorizing possession of greater than one gram of un-
sealed special nuclear material or greater than five hun-
dred kilograms of source material at a single facility.

(J) One thousand four hundred dollars for a license
authorizing possession of less than or equal to one gram
of unsealed special nuclear material or five hundred kil-
ograms of source material at a single facility.

(2) Persons with licenses authorizing multiple loca-
tions of permanent storage shall increase the annual fee
by fifty percent for each additional location.

(3) Depleted uranium registrants required to file Form
RHF-20 shall forward an annual fee of fifty dollars to
the department.

NEW SECTION

WAC 246-254-100 FEES FOR LABORATORY
RADIOACTIVE MATERIAL LICENSES. (1) Per-
sons licensed or authorized to possess or use unsealed
radioactive material in the following laboratory categor-
ies shall forward annual fees to the department as
follows:

(a) Two thousand four hundred dollars for a license
authorizing possession at a single facility of unsealed
sources in amounts greater than:

(i) One millicurie of I-125 or I-131; or

(ii) One hundred millicuries of H-3 or C-14; or

(iii) Ten millicuries of any single isotope.

(b) One thousand two hundred dollars for a license
authorizing possession at a single facility of unsealed
sources in amounts:

(i) Greater than 0.1 millicurie and less than or equal
to one millicurie of I-125 or I-131; or
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(ii) Greater than ten millicuries and less than or equal
to one hundred millicuries of H-3 or C-14; or

(iii) Greater than one millicurie and less than or equal
to ten millicuries of any single isotope.

(c) One thousand dollars for a license authorizing
possession at a single facility of unsealed sources in
amounts less than or equal to:

(i) 0.1 millicurie of I-125 or I-131; or

(ii) Ten millicuries of H-3 or C-14; or

(iii) One millicurie of any other single isotope.

(2) Persons with licenses authorizing multiple loca-
tions of use shall increase the annual fee by fifty percent
for each additional location.

(3) Persons registered to perform in vitro testing pur-
suant to Form RHF-15 shall forward an annual fee of
fifty dollars to the department.

NEW SECTION

WAC 246-254-110 FEES FOR RECIPROCITY.
(1) The department shall charge fees for reciprocal rec-
ognition of other agreement state, licensing state or
United States Nuclear Regulatory Commission licenses
based upon the actual amount of radioactive material or
type of devices being transported into Washington state
or the type of service to be performed involving radioac-
tive material.

(2) The department shall charge a fee equal to one
hundred percent of the fee specified under WAC 246—
254070, 246-254-080, 246-254-090, and 246-254-
100.

(3) The department shall permit the reciprocally rec-
ognized licensee to possess and use radioactive material
in the state of Washington up to one hundred eighty
days during the twelve—-month period following payment
of each fee.

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-120 FEES FOR LICENSING |

AND COMPLIANCE ACTIONS. ((tH—Etcenses—spe-

forany-licensee:)) (1) In addition to the fee for each ra-

dioactive material license as described under WAC 246—
254070, 246-254-080, 246-254-090, and 246-254-
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100, a licensee shall pay a service fee for each additional
licensing and compliance action as follows:

(a) For a second follow—up inspection, and each fol-
low—up inspection thereafter, a fee of eighty dollars per
hour of direct staff time associated with the follow—up
inspection, not to exceed eight hundred dollars per fol-
low—-up inspection. Hours are calculated in half-hour
increments.

(b) For each environmental cleanup monitoring visit,
a fee of eighty dollars per hour of direct staff time asso-
ciated with the environmental cleanup monitoring visit,
not to exceed two thousand dollars per visit. Hours are
calculated in half—hour increments.

(c) For each new license application, the fee of one
hundred fifty dollars in addition to the required annual
fee.

(d) For each sealed source and device evaluation, a
fee of eighty dollars per hour of direct staff time associ-
ated with each sealed source and device evaluation, not
to exceed two thousand four hundred dollars per
evaluation.

(2) The licensee or applicant shall pay any additional
service fees at the time of application for a new license
or within thirty days of the date of the billing for all
other licensing and compliance actions.

(3) The department shall process an application only
upon receipt of the new application fee and the annual
fee.

" (4) The department may take action to modify, sus-
pend, or terminate the license or sealed source and de-
vice registration if the licensee fails to pay the fee for
additional licensing and compliance actions billed by the

department.

NEW SECTION

WAC 246-254-140 FEES FOR URANIUM,
THORIUM AND OTHER MINERAL PROCES-
SORS. (1) Persons licensed or authorized to receive,
possess, or use natural uranium and its decay daughters
for the extraction of uranium or thorium compounds or
for the reclamation and disposal of the associated tail-
ings or waste shall pay:

(a) Initial application fee of thirty—five thousand dol-
lars; and

(b) Quarterly billings for actual costs to the
department.

(2) The department shall bill the uranium or thorium
milling licensee quarterly for the department's actual
cost of:

(a) Reviewing and issuing a license in excess of the
initial application fee;

(b) Determining the licensee's compliance with terms
and conditions of the license;

(c) Reviewing license amendment requests;

(d) Maintaining a uranium mill program which is
compatible with the requirements of the United States
Nuclear Regulatory Commission;

(e) Determining and assuring compliance with chapter
173-11 WAC; and

(f) Reviewing and processing an application for
renewal.
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(3) The department shall delineate in the quarterly
billing the staff, laboratory, and support service costs.

(4) The department:

(a) Shall process any initial application only upon re-
ceipt of the full fee specified; and

(b) May return an application to an applicant if no
payment is received.

(5) The department shall credit the initial application
fee to the applicants' quarterly billing.

(6) Mineral processors requiring licenses for naturally
occurring radioactive material in excess of exempt con-
centrations shall pay:

(a) Initial application fee of twenty-seven thousand
dollars; and

(b) Quarterly billings not to exceed forty thousand
dollars.

(7) The department shall bill mineral processor licen-
sees quarterly for the department's actual cost of:

(a) Processing and issuing a license in excess of the
initial application fee;

(b) Determining the licensee's compliance with terms
and conditions of the license;

(¢) Reviewing and processing amendment and renewal
requests; and

(d) Determining and assuring compliance with chap-
ter 173-11 WAC.

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-150 FEES FOR PERPETUAL
CARE AND MAINTENANCE. (1) Persons with li-
censes specifically authorizing the receipt, possession, or
use of natural uranium and its decay daughters for the
extraction of uranium or thorium compounds or for the
reclamation and disposal of the associated tailings or
waste shall ((be-subject-to)):

(a) Make quarterly payments of twenty cents per
kilogram of uranium or thorium compound milled out of
the raw ore((3));

(b) Remit_this payment ((is—due)) within thirty days
after the end of each calendar quarter((:)); and

(c) Pay to the department a minimum ((charge)) of
two hundred fifty thousand dollars (1978 dollars) ((ac-
crued-as-specifredimWAC402=22-070-(6)(d})) to cover
the costs of long—term surveillance ((shaﬂ—bc—pm&—by
czchﬂmﬂ—opcrator-to-t-hc-dcparmcnt)) prior to the ter-

mination of a uranium or thorium mill license.

((Fhe—maximmum—amount—paid—by—cach—tcensec—for

perpetual—carc—and—mmaintenance—shal—mot—exceed—one
mititor—dotars)) (2) Licensees under this section may
make additional payments to meet the minimum, prior
to the release of any surety arranged by the licensee in
accordance with WAC 246-235-080 (6)(d).

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-160 FEES FOR AIRBORNE
EMISSIONS OF RADIOACTIVE MATERIALS. (1)
The department shall include fees for emission ((sourc=
¢s)) units at facilities licensed by the department, as part
of the license fees specified in WAC ((440=44=057))
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246254070, 246-254-080, 246-254-090, and 246—
254-100.
(2) For emission ((sources)) units at all other facili-

ties((;the—department-shatt-assessfees—for—airemission
permits—as—follows)):
(a) Application. The ((imtial-applicationfeeshatt-be))

applicant shall submit a fee of one thousand dollars for
each air emission permit to the department with each

application.
@ (C .. .. .
Ea.chl al ppl;:atFm]lli for—am :nFnslsm_n ‘p_crlunt sll.xali‘b:

Giy-N breati horti—t Fori ;
ment-of-thefulb-amount-specifred:
bt ‘ rict . . ved

€iv))) The department shall process only those appli-
cations accompanied by the fee prescribed in (a) of this
subsection. The department shall return any application
submitted without the prescribed fee to the applicant.

(ii) The applicant shall pay any additional actual costs
involved with processing the application((—and)) upon
receipt of a bill from the department ((sha-li—bﬂi—for
these)) on a calendar quarter basis.

((tv))) (iii) The department shall credit the initial ap-
plication fee ((shattbe—a—credit)) to the applicant's
quarterly billings.

(b) Operations. The department shall charge each
emission ((source)) unit operator ((to—cover)) the actual
expenses incurred by the department ((incurs)) in deter-
mining compliance with the provisions of established
regulations and conditions of the air emission per-
mit((7)); and:

(i) ((Fhe—department—shait)) Bill the operator each
calendar quarter until the permit is terminated by the
department.

(ii) Specify in _the quarterly bill((s—shali—specify-the
manpower)) the staff, laboratory, and support service
costs associated with the regulatory activities conducted
by the department.

(c) Amendment. The ((actwal—costs)) department
shall add and include the actual costs incurred by the
department ((imcurs)) in reviewing and processing an
amendment to an air emission permit ((shatt-beadded-to
and—included)) in the department's calendar quarter
charge for regulatory activities.

AMENDATORY_ SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-170 FAILURE BY APPLICANT
OR LICENSEE TO PAY PRESCRIBED FEES. In
any case where the department finds that an applicant, a
permittee, a registrant, or a licensee ((has)) failed to pay
a prescribed fee or actual costs incurred during a calen-
dar quarter, the department ((wilt)): (1) Shall not pro-
cess any application and (2) may suspend or revoke any
license, permit, registration, or approval involved; or (3)
may issue an order with respect to licensed, permitted,
or registered activities as the department determines ((to
be)) appropriate or necessary in order to carry out the
provisions of this chapter.
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REPEALER

The following sections of the Washington Adminis-
trative Code are repealed:

WAC 246-254-057 LICENSE FEES FOR RA-
DIOACTIVE MATERIALS.

WAC 246-254-058 FEES FOR ADDITIONAL
SERVICE.

WAC 246-254-999 SITE USE PERMIT FEE.

AMENDATORY SECTION (Amending Order 121,
filed 12/27/90, effective 1/31/91)

WAC 246-254-053 RADIATION MACHINE
FACILITY REGISTRATION FEES. (1) Persons own-
ing and/or leasing and using radiation—producing ma-
chines shall submit a ((fifty)) sixty dollar registration fee
to the department at the time of application and every
two years thereafter. In addition:

(a) For dentists, veterinarians, and podiatrists, add:

(i) ((Sixty)) Seventy dollars for the first tube; and

(ii) ((Fwenty)) Twenty—five dollars for each addition-
al tube.

(b) For hospitals and medical or chiropractic facili-
ties, add:

(i) ((©ne)) Two hundred ((eighty)) dollars for the
first tube; and

(ii) ((Sixty)) Seventy dollars for each additional tube.

(¢) For industrial, research, and other uses, add:

(i) One hundred dollars for the first tube; and

(ii) Thirty dollars for each additional tube.

(2) The department shall charge a maximum total fee
of ((three)) four thousand dollars ((totatfee)) for any
((facrhtrcs—undcr—onc—admmtraﬁon)) facility or group
of facilities where an in—house, full-time staff of at least
two or more is devoted entirely to in—house radiation
safety.

(3) For any facility with a mammographic x—ray ma-
chine, add a biennial surcharge of two hundred dollars.

(4) A penalty fee of sixty dollars shall be charged for
late registration or re—registration.

WSR 91-22-028
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed October 29, 1991, 2:48 p.m.]

Original Notice.

Title of Rule: The Department of Health is proposing
housekeeping changes to sections within the following:
Chapter 246-03 WAC, State Environmental Policy
Act—Guidelines; chapter 246-08 WAC, Practice and
procedure; chapter 246—130 WAC, Human immunodefi-
ciency virus (HIV) infection treatment; chapter 246132
WAC, Class IV HIV health insurance eligibility; chap-
ter 246-170 WAC, Tuberculosis——control, prevention,
and treatment; chapter 246-171 WAC, Tuberculosis—
Financial responsibility; chapter 246-270 WAC, Sewer
systems—Certification of necessity for water district in-
volvement; chapter 246-310 WAC, Certificate of need;
chapter 246-316 WAC, Boarding homes; chapter 246~
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318 WAC, Hospitals; chapter 246-321 WAC, Hospice
care center; chapter 246-323 WAC, Residential treat-
ment facilities for psychiatrically impaired children and
youth; chapter 246-325 WAC, Adopt residential reha-
bilitation centers and private adult treatment homes;
chapter 246-326 WAC, Alcoholism treatment facilities;
chapter 246-327 WAC, Home health agencies; chapter
246-329 WAC, Childbirth centers; chapter 246-331
WAC, Hospice agencies; chapter 246-333 WAC, Ap-
proval of eye banks; chapter 246-336 WAC, Home care
agency rules; chapter 246-340 WAC, Second trimester
abortion facilities; chapter 246-358 WAC, Temporary
worker housing; chapter 246-388 WAC, Rural health
care facility licensing rules; chapter 246—490 WAC, Vi-
tal statistics; chapter 246-510 WAC, Standards for
community health clinics; chapter 246-650 WAC, New-
born screening; chapter 246-800 WAC, General provi-
sions—Professionals; chapter 246-815 WAC, Dental
hygienists; chapter 246822 WAC, Dietitians or nutri-
tionists; chapter 246-824 WAC, Dispensing opticians;
chapter 246-826 WAC, Health care assistants; chapter
246-830 WAC, Massage practitioners; chapter 246834
WAC, Midwives; chapter 246-836 WAC, Naturopathic
physicians; chapter 246-841 WAC, Nursing assistants;
chapter 246-845 WAC, Nursing pool; chapter 246849
WAC, Ocularists; and chapter 246-928 WAC, Respira-
tory care practitioners.

Purpose: To make housekeeping changes to update
references regarding: Obsolete WACs and RCWs; de-
partment name and address information; terminology;
and to improve readability.

Statutory Authority for Adoption: Chapter 246-03
WAC is RCW 43.21C.120; chapter 24608 WAC is
RCW 34.05.220; chapter 246-130 WAC is RCW 43-
.70.120; chapter 246-132 WAC is RCW 70.24.130 and
70.24.440; chapter 246-170 WAC is RCW 70.33.020;
chapter 246-171 WAC is RCW 70.33.020 and 70.30-
.072; chapter 246-270 WAC is RCW 43.70.040 and
57.08.065; WAC 246-270-050 is RCW 43.70.040 and
34.05.220; chapter 246-310 WAC is RCW 70.38.135
and 70.38.919; WAC 246-310-990 is RCW 70.38.135,
70.38.919 and 43.70.250; chapter 246-316 WAC is
RCW 18.20.090; WAC 246-316-020 is RCW 18.20.090
and 34.05.220; chapter 246-318 WAC is RCW 70.41-
.030; chapter 246-321 WAC is RCW 43.70.040; WAC
246-321-012 is RCW 43.70.040 and 34.05.220; WAC
246-321-017 is RCW 43.70.040 and 70.24.310; chapter
246-323 WAC is RCW 43.70.040 and chapter 71.12
RCW; WAC 246-323-040 is RCW 43.70.040, 70.24-
.310 and chapter 71.12 RCW; chapter 246-325 WAC is
RCW 43.70.040 and chapter 71.12 RCW; WAC 246-
325-012 is RCW 43.70.040, 34.05.220 and chapter 71-
.12 RCW; WAC 246-325-025 is RCW 43.70.040, 70-
.24.310 and chapter 71.12 RCW,; chapter 246-326
WAC is RCW 43.70.040 and chapter 71.12 RCW;
WAC 246-326-020 is RCW 43.70.040, 34.05.220 and
chapter 71.12 RCW; WAC 246-326-035 is RCW 43-
.70.040, 70.24.310 and chapter 71.12 RCW; chapter
246-327 WAC is RCW 70.127.120 and 70.127.250;
WAC 246-327-035 is RCW 70.127.120, 70.127.250
and 34.05.220; WAC 246-327-055 is RCW 70.127.120,
70.127.250 and 34.05.220; WAC 246-327-105 is RCW
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70.127.120, 70.127.250 and 70.24.310; chapter 246-329
WAC is RCW 18.46.060; WAC 246-329-020 is RCW
18.46.060 and 34.05.220; WAC 246-329-050 is RCW
18.46.060 and 70.24.310; chapter 246-331 WAC is
RCW 70.127.120 and 70.127.260; WAC 246-331-035
is RCW 70.127.120 and 34.05.220; WAC 246-331-055
is RCW 70.127.120 and 34.05.220; WAC 246-331-105
is RCW 70.127.120 and 70.24.310; chapter 246-333
WAC is RCW 43.70.040 and 68.50.280; WAC 246~
333-020 is RCW 43.70.040, 68.50.280 and 34.05.220;
WAC 246-333-030 is RCW 43.70.040, 68.50.280 and
70.24.310; chapter 246-336 WAC is RCW 70.127.120
and 70.127.270; WAC 246-336-035 is RCW 70.127-
120, 70.127.270 and 34.05.220; WAC 246-336-055 is
RCW 70.127.120, 70.127.270 and 34.05.220; WAC
.246-336-105 is RCW 70.127.120, 70.127.270 and 70-
.24.310; chapter 246-340 WAC is RCW 43.70.040,
9.02.005 and 9.02.070; WAC 246-340-050 is RCW 43-
.70.040, 9.02.005, 9.02.070 and 34.05.220; WAC 246-
340070 is RCW 43.70.040, 9.02.005, 9.02.070 and 34-
.05.220; WAC 246-340-090 is RCW 43.70.040, 9.02-
.005, 9.02.070 and 70.24.310; WAC 246-358-990 is
RCW 43.70.340 and 43.70.040; chapter 246-388 WAC
is RCW 70.175.040 and 70.175.100; WAC 246-388-
080 is RCW 70.175.040, 70.175.100 and 70.24.310;
chapter 246—490 WAC is RCW 43.70.040 and 43.70-
.150; chapter 246-510 WAC is section 214(3), chapter
19, Laws of 1989; WAC 246—650-990 is RCW 43.20B-
.020; chapter 246-800 WAC is RCW 69.50.311; chapter
246-815 WAC is RCW 18.29.130; WAC 246-815-040
is RCW 18.29.130 and 70.24.270; WAC 246-815-160 is
RCW 18.29.130, 18.29.076 and 18.130.050; WAC 246-
815-170 is RCW 18.29.130 and 18.130.070; WAC 246—
815-250 is RCW 18.29.130 and 18.130.070; chapter
246-822 WAC is RCW 18.138.070, 18.130.050 and 18-
.130.070; WAC 246-822-110 is RCW 70.24.270; chap-
ter 246-824 WAC is RCW 43.70.040 and chapter 18.34
RCW; WAC 246-824-160 is chapter 18.34 RCW,
RCW 18.130.050 and 18.130.070; WAC 246-824-170
is RCW 70.24.270; WAC 246-824-990 is RCW 43.70-
.250; chapter 246-826 WAC is RCW 18.135.030; WAC
246-826-090 is RCW 18.135.030 and 34.05.220; WAC
246-826-230 is RCW 70.24.270; chapter 246-830
WAC is RCW 18.108.085; WAC 246-830-050 is RCW
70.24.270; WAC 246-830-610 is RCW 18.108.085 and
18.130.050; WAC 246-830-690 is RCW 18.108.085,
18.130.050, and 18.130.070; WAC 246-830-990 is
RCW 43.70.250; chapter 246-834 WAC is RCW 18-
.50.135 and 18.50.045; WAC 246-834-200 is RCW 18-
.50.135, 18.50.045 and 34.05.220; WAC 246-834-260 is
RCW 18.50.135, 18.50.045, 18.130.050 and 18.130.070;
WAC 246-834-350 is RCW 18.50.135, 18.50.045, 18-
.130.050 and 18.130.070; WAC 246-834-500 is RCW
70.24.270; chapter 246-836 WAC is RCW 18.36A.060;
WAC 246-836-170 is RCW 18.36A.060 and 34.05.220;
WAC 246-836-400 is RCW 18.36A.060, 18.130.050
and 18.130.070; WAC 246-836-410 is RCW 70.24.270;
chapter 246-841 WAC is RCW 18.88A.050, 18.130.050
and 18.130.080; WAC 246-841-610 is RCW 70.24.270;
WAC 246-845-020 is RCW 18.52C.030; WAC 246~
845-040 is RCW 18.52C.030 and 18.130.050; WAC
246-849-020 is section 8, chapter 180, Laws of 1991,
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RCW 18.130.050 and 18.130.070; WAC 246-849-100
is section 8, chapter 180, Laws of 1991, RCW 18.130-
.050 and 18.130.070; WAC 246-849-110 is RCW 70-
.24.270; WAC 246-849-990 is RCW 43.70.250; chapter
245-928 WAC is RCW 18.89.050; WAC 246-928-110
is RCW 18.89.050, 18.130.050 and 18.130.070; WAC
246-928-180 is RCW 18.89.050, 18.130.050 and 18-
.130.070; WAC 246-928-190 is RCW 70.24.270; and
WAC 246-928-990 is RCW 43.70.250.

Summary: This rule action makes only housekeeping
changes.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Leslie Baldwin, 1300
Quince Street S.E., Olympia, (206) 586—6894.

Name of Proponent: Department of Health,
governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: Housekeeping changes only.

Proposal Changes the Following Existing Rules:
Housekeeping.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: General Administration Auditori-
um, 11th and Columbia Street, Olympia, Washington,
on December 12, 1991, at 1:00 p.m.

Submit Written Comments to: Leslie Baldwin, Rules
Coordinator, 1300 Quince Street, P.O. Box 47902,
Olympia, WA 98504-7902, by December 11, 1991.

Date of Intended Adoption: December 16, 1991.

October 28, 1991
Kristine M. Gebbie
Secretary

AMENDATORY SECTION (Amending Order 122, filed 12/27/90,
effective 1/31/91)

WAC 246-03-030 TIMING AND PROCEDURES FOR SPEC-
IFIED MAJOR ACTIONS. (1) Regulations and licenses relating to
radioactive material.

(a) Scope of major action.

(i) Regulations relating to radioactive material shall include the
adoption or amendment by the department of any regulations incorpo-
rating general standards for issuance of licenses authorizing the pos-
session, use and transfer of radioactive material pursuant to RCW 70-
.98.080, and 70.121.030.

(ii) The issuance, revocation or suspension of individual licenses un-
der RCW 70.98.080 shall be exempt. However, the following licenses
shall not be exempt: Licenses to operate low level waste burial facilities
or licenses to operate or expand beyond design capacity mineral pro-
cessing facilities, or their tailings areas, whose products, or byproducts,
have concentrations of naturally occurring radioactive materials in ex-
cess of exempt concentrations as specified in WAC 246-232-010.

(b) Timing of SEPA requirements for regulations for radioactive
material.

(i) A final EIS or determination of nonsignificance, whichever is de-
termined appropriate by the lead agency's responsible official, shall be
completed for proposed regulations relating to radioactive material
prior to the hearing preceding final adoption of such regulations.

(ii) The responsible official shall mail to the department of ecology
headquarters office in Olympia for listing in the "SEPA register” (see
WAC 197-11-508) a copy of any determination of nonsignificance, a
copy of the draft EIS, and a copy of the final EIS. Copies of the draft
EIS shall also be mailed to those agencies identified in WAC 197-11-
455, and of the final EIS to those agencies identified in WAC 197-11-
460. The responsible official shall alse give public notice in the form
and manner specified in RCW 43.21C.080 of the determination of
nonsignificance or final EIS.
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(c) Timing of SEPA requirements for licenses for uranium or thori-
um mills or radioactive waste burial facilities.

(i) The applicant shall be responsible for completing an environ-
mental checklist, furnishing additional information needed by the de-
partment to make the threshold determination, and preparing an envi-
ronmental report regarding the environmental impact of proposed ac-
tivities for independent evaluation by the department, prior to issuance
of a draft EIS by the responsible official. The environmental report
shall be submitted within ninety days following determination of sig-
nificance. The following material presents a more detailed description
of the responsibilities of the private applicant as well as of the respon-
sible official.

(ii) The applicant shall be responsible for contacting the responsible
official during the early stages of the applicants planning activities to
obtain an outline of SEPA requirements.

(iii) Thereafter the private applicant shall be responsible for prepa-
ration of an environmental checklist. The responsible official shall re-
view each environmental checklist and, within fifteen days of the re-
sponsible official’s receipt of the checklist, shall prepare and issue ei-
ther a determination of nonsignificance as per WAC 197-11-340 or a
determination of significance as per WAC 197-11-360.

(iv) When the responsible official has issued a determination of non-
significance, the official shall send the determination and environmen-
tal checklist to the applicant and to all agencies with jurisdiction for
review and comment as per WAC 197-11-340.

(v) When the responsible official makes a determination of signifi-
cance, the preparation of an environmental report shall be completed
in a manner consistent with the requirements for a draft EIS and shall
be the responsibility of the private applicant. If the applicant desires,
he may contract with an outside consultant for the preparation of the
environmental report. The department may also contract with an out-
side consultant for the preparation of a draft or final EIS. The depart-
ment or the department's contracted consultant will independently
.evaluate the environmental report and be responsible for the reliability
of any information used in the draft or final EIS. Unless the scope or
complexity of the proposal indicates otherwise, the final EIS shall be
issued as described in WAC 197-11-460(6).

(vi) The responsible official shall request review of the draft EIS
from the agencies listed in WAC 197-11-455 and from such other
agencies as he determines.

(vii) The responsible official shall mail a copy of the draft EIS to the
department of ecology headquarters in Olympia for listing in the
"SEPA register” (see WAC 197-11-508) and also to those agencies
listed in WAC 197-11-455.

(viii) When the responsible official determines that substantial
changes are needed or that new information has become available, the
preparation of an amended or new environmental report is the respon-
sibility of the private applicant.

(ix) The responsible official shall mail a copy of the final EIS to the
department of ecology headquarters office in Olympia for listing in the
"SEPA register” (see WAC 197-11-508). The responsible official
shall also mail copies of the final EIS to those agencies specified in
WAC 197-11-460 and shall give public notice of the completion of the
final EIS in the form and manner specified in RCW 43.21C.080.

(2) Water system plans for public water systems as per WAC 246~
290-100 and RCW 70.116.050.

(a) Scope of major action. Water system plans are plans developed
and submitted to the department for review and approval pursuant to
WAC 246-290-100 and RCW 70.116.050.

(b) Timing and procedures for water system plans prepared by pri-
vate applicants.

(i) In general, when a private applicant has prepared a water system
plan for review and approval by the department, the private applicant
shall be responsible for completing an environmental checklist, fur-
nishing additional information needed by the department to make the
threshold determination, and preparing the draft and final EIS under
the direction of the responsible official. The following material presents
a more detailed description of the responsibilities of the private appli-
cant as well as the responsible official.

(ii) Follow steps outlined in subsection (1)(c)(ii) through (iv) of this
section.

(iii) When the responsible official makes a determination of signifi-
cance, the preparation of a draft and final EIS shall be in compliance
with WAC 197-11-400 through 197-11-620 and shall be the respon-
sibility of the private applicant. If the applicant desires, he may con-
tract with an outside consultant for preparation of the draft or final
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EIS. Unless the scope or complexity of the proposa! indicates other-
wise, the final EIS shall be completed within sixty days of the end of
the comment period for the draft EIS.

(iv) See subsection (1)(c)(vi) and (vii) of this section.

(v) When the responsible official determines that substantial changes
are needed or that new information has become available, the prepara-
tion of an amended or a new draft EIS is the responsibility of the pri-
vate applicant.

(vi) See subsection (1)(c)(ix) of this section.

(vii) Every water system plan submitted by a private applicant to
the department for review and approval shall be accompanied by either
a determination of nonsignificance or a final EIS.

(c) Timing and procedure for water system plans prepared by agen-
cies. Every water system plan submitted by an agency to the depart-
ment for review and approval shall be accompanied by either a deter-
mination of nonsignificance or a final EIS.

(3) New public water supply systems and major extensions of exist-
ing public water supply systems.

(a) Scope of major action. The approval of engineering reports or
plans and specifications pursuant to chapter 246-290 WAC for all
surface water source development, all water system storage facilities
greater than one-half million gallons, new transmission lines longer
than one thousand feet and larger than eight inches in diameter locat-
ed in new rights of way and major extensions to existing water distri-
bution systems involving use of pipes greater than eight inches in di-
ameter, which are designed to increase the existing service area by
more than one square mile.

(b) Timing and procedures for projects proposed by private
applicants.

(i) In general, when a private applicant seeks the approval of the
department for a new public water supply or a major extension to an
existing public water supply, the private applicant shall be responsible
for completing an environmental checklist, furnishing additional infor-
mation needed by the department to make the threshold determination,
and preparing the draft and final EIS under the direction of the re-
sponsible official. The following material presents a more detailed de-
scription of the responsibilities of the private applicant as well as of the
responsible official.

(ii) Follow steps outlined in subsection (1)(c)(ii) through (iv) of this
section.

(iii) See subsection (2)(b)(iii) of this section.

(iv) See subsection (1)(c)(vi) and (vii) of this section.

(v) See subsection (2)(b)(v) of this section.

(vi) See subsection (1)(c)(ix) of this section.

(vii) Whenever preliminary engineering reports, or plans and speci-
fications for a new public water supply system or a major extension to
an existing public water supply system are submitted by a private ap-
plicant to the secretary for review and approval pursuant to chapter
246-290 WAC, these reports, plans and specifications shall be accom-
panied by a determination of nonsignificance or a final EIS.

(c) Timing and procedures for projects proposed by an agency.
Whenever preliminary engineering reports, plans and specifications for
a new public water supply system or a major extension to an existing
public water supply system are submitted by an agency to the secre-
tary for review and approval pursuant to chapter 246-290 WAC, these
reports, plans and specifications shall be accompanied by a determina-
tion of nonsignificance or a final EIS.

(4) Certificates of need.

(a) Scope of major action. Certificate of need applications are sub-
ject to SEPA requirements whenever the applicant proposes to con-
struct a new hospital or to construct major additions to the existing
service capacity of such an institution: PROVIDED, That such appli-
cations are not subject to SEPA requirements when the proposed con-
struction consists of additions which provide less than twelve thousand
square feet of floor area and with associated parking facilities designed
for forty automobiles or less: PROVIDED FURTHER, That certifi-
cate of need applications for "substantial acquisitions” are not subject
to SEPA requirements.

(b) Timing and procedures for hospital certificates of need. Where a
state or local agency other than the department is lead agency for hos-
pital construction, the department shall not issue a certificate of need
approving this hospital construction until the applicant has supplied it
with a determination of nonsignificance or a final EIS, and until seven
days after the issuance by the lead agency of any final EIS. Nothing in
this subsection shall preclude the department from making a commit-
ment to issue a certificate of need to an applicant subject to the timely
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receipt of an appropriate environmental impact statement or determi-
nation of nonsignificance.

(5) Approval of sewerage general plans and/or water general plans
described in RCW 36.94.010.

(a) Scope of major action. Sewerage general plans and water gener-
al plans shall mean and include those described in RCW 36.94.010.

(b) Timing and procedures for water general plans. Every water
general plan submitted by a county to the department for review and
approval shall be accompanied by either a determination of nonsignifi-
cance or a final EIS.

(6) Plans and specifications for new sewage treatment works or for
major extensions to existing sewage treatment works pursuant to
((WAE246—-271+=-028)) chapter 246-271 WAC.

Scope of major action. Plans and specifications for new sewage
treatment works or for major extensions to existing sewage treatment
works are those which are reviewed and approved by the department
pursuant to WAC 246-271-050.

(7) Construction of any building, facility or other installation for the
purpose of housing department personnel or for prisons or for fulfilling
other statutorily directed or authorized functions.

(a) Scope of major action. The construction of buildings, facilities or
other installations for the purpose of housing department personnel or
for other authorized functions shall be subject to SEPA requirements,
but such construction shall not be subject to SEPA requirements when
it consists of additions which provide less than twelve thousand square
feet of floor area and with associated parking facilities designed for
forty automobiles or less.

(b) Timing and procedures.

(i) The responsible official shall, prior to the request for construction
bids, prepare an environmental checklist for each construction project
of the type described in (a) of this subsection.

(ii) Within fifteen days of the request for construction bids, the re-
sponsible official shall make (A) a written declaration of nonsignifi-
cance where the responsible official determines that the proposed con-

- struction will not have a significant adverse environmental impact or
(B) a written declaration of significance where the responsible official
determines that the proposed construction will have a significant ad-
verse environmental impact.

(iii) Where the responsible official has made a determination of sig-
nificance, the preparation of the draft and final EIS shall be in com-
pliance with WAC 197-11-400 through 197-11-620, and shall be the
responsibility of the responsible official. Unless the scope or complexity
of the proposal indicates otherwise, the final EIS shall be completed
within sixty days of the end of the comment period for the draft EIS.

(iv) See subsection (1)(c)(vi) of this section.

(v) The responsible official shall mail to the department of ecology
headquarters office in Olympia for listing in the "SEPA register” a
copy of any determination of nonsignificance, a copy of the draft EIS,
and a copy of the final EIS. Copies of the draft EIS shall also be
mailed to those agencies identified in WAC 197-11-455, and of the
final EIS to those agencies identified in WAC 197-11-460. The re-
sponsible official shall also give public notice in the form and manner
specified in RCW 43.2]1C.080 of the determination of nonsignificance
or final EIS.

(8) Approval of final plans for construction of a private psychiatric
hospital pursuant to WAC 246-322-020, or construction of an alco-
holism treatment ((center)) facility pursuant to WAC 246-326-020.

(a) Scope of major action. The approval of final plans for construc-
tion of a private psychiatric hospital pursuant to WAC 246-322-020,
or construction of an alcoholism treatment center pursuant to WAC
246-326-020 shall be subject to SEPA requirements: PROVIDED,
That such construction shall not be subject to SEPA requirements
when it consists of additions which provide less than twelve thousand
square feet of floor area and with associated parking facilities designed
for forty automobiles or less.

(b) Timing and procedures for construction of the type described.
Where a state or local agency other than the department is lead agen-
cy for construction of the type described in (a) of this subsection, the
department shall not approve final plans for construction of a private
psychiatric hospital or alcoholism treatment center until the applicant
for such approval has supplied the department with a final declaration
of nonsignificance or a final EIS for the construction in question, and
until seven days after the issuance by the lead agency of any final EIS.
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AMENDATORY SECTION (Amending Order 122, filed 12/27/90,
effective 1/31/91)

WAC 246-03-050 DETERMINATION OF LEAD AGENCY
AND RESPONSIBLE OFFICIAL. (1) The department shall be the
lead agency for the following actions:

(a) Adoption or amendment of regulations relating to radioactive
source materials; proposals to construct, operate, or expand any urani-
um or thorium mill, or any tailings areas generated by uranium or
thorium milling, or any low level radioactive waste burial facilities.
The responsible official would be the ((scetiomhead;-radiation—controt
sectiondivistomrof-envirommentat-heatth)) division director, division of
radiation protection, environmental health programs. Lead agency de-
termination for other mineral processing proposals should be made in
accordance with WAC 197-11-924 through 197-11-948;

(b) Approval of comprehensive plans for public water supply sys-
tems when such plans are developed by private applicants and unless
indicated otherwise by WAC 197-11-932, 197-11-934 and 197-11—
936, and approval of new public water supply systems or major exten-
sions of existing public water supply systems when such systems are
being proposed by a private applicant unless indicated otherwise by
WAC 197-11-932, 197-11-934, and 197-11-936. The responsible of-
ficial would be the section head, water supply and waste section, divi-
sion of environmental health;

(c) Construction of any building, facility, or other installation for
the purpose of housing department personnel or for fulfilling other
statutorily directed or authorized functions. The responsible official
would be a capital programs representative from the management ser-
vices division, comptroller's office;

(2) Determination of the lead agency for department major actions
not listed above shall be made in accordance with the procedures and
requirements of WAC 246-03-140 (4)(c) and 197-11-922 through
197-11-948.

AMENDATORY SECTION (Amending Order 122, filed 12/27/90,
effective 1/31/91)

WAC 246-03-1490 SEPA COMMITTEE. (1) There is hereby
created a SEPA committee to oversee the department's SEPA
activities.

(2) The SEPA committee shall be composed of:

(a) One representative from the ((watcr-snppiy—a-nd—wastc—sccmn—
divisiomofenvironmentat-heaith)) division of drinking water, environ-
mental health programs;

(b) One representative from the facility licensing and certification
section;

(c) One capital programs representative from the comptroller's of-
fice, management services division((;--comptrofier's-office)); and

(d) One representative from the ((radiation—controt-sectiondiviston
of environmentat-heaith)) division of radiation protection, environmen-

tal health programs.

(3) A representative from the office of the attorney general will pro-
vide legal support to the committee.

(4) The SEPA committee shall:

(a) Oversee the department's SEPA activities to ensure compliance
with these agency guidelines, the state SEPA guidelines, and the poli-
cies and goals set forth in the State Environmental Policy Act;

(b) Oversee the future revision of these agency guidelines so as to
reflect:

(i) Future amendment of SEPA or the state SEPA guidelines;

(ii) The creation of new department programs.

(c) Designate the responsible official for any major action for which
the department is lead agency when such designation has not occurred
elsewhere in these agency guidelines.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-001 APPLICATION OF CHAPTER ((248-68))
24608 WAC. (1) Scope. This chapter applies to adjudicative pro-
ceedings, begun on or after July 1, 1989, in programs administered by
the department of health except those professional licensing programs
for which the secretary is not the disciplinary authority as defined un-
der RCW 18.130.040 (2)(b). The definition of the word "begun” is the
department's receipt of the application for an adjudicative proceeding.
Proceedings begun before July 1, 1989, are governed by the procedural
rules in effect on June 30, 1989. Legal authority for adopting this
chapter is RCW 34.05.220 (1)(a).
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(2) Conflict in rules. If a provision in this chapter conflicts with a
provision in the chapter containing the program's substantive rules, the
provision in the chapter containing the program's substantive rules
governs.

(3) Physical and mailing addresses. The presiding officer is generally
an administrative law judge from the office of administrative hearings.
Presiding officer administrative and field office addresses are listed un-
der WAC 10-04-020. The reviewing officer is generally the secretary
or the secretary's designee. ((Fhe—secretary's—address—for—professions

governed-by-the—bnifornr Bisciptmary—Arctis-thetegat-support-—section
F.l . reged l.. H ',.I'l'i ; '3EE

)) The reviewing officer's

P-G—Box—ﬁ#ﬁ—e*ympra%
address ((for-otherprograms)) is the ((officcof-appeats-which-istocat-
edﬂreﬂicc-ﬁuﬂdmg-ﬁmber&—?wdﬁh-an&ﬁankhn—em—md

WA-98504=2465)) Administrative Hearings Unit, Department of
Health, 1300 Quince Street, S.E., Olympia, WA 98504.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-020 APPLICATION FOR AN ADJUDICATIVE
PROCEEDING. (1) Uniform Disciplinary Act application. A person
contesting a decision or statement of charges under the Uniform Dis-
ciplinary Act shall file a written appllcatlon for an adjudlcatlve pro-
ceeding with the ((
audit)) administrative hearings unit. The application must be filed
within twenty days of the person’s receipt of the decision or statement
of charges.

(2) Other program application. A person contesting a department
decision in a program not governed by the Uniform Disciplinary Act
shall file a written application for an adjudicative proceeding by a
method showing proof of receipt with the ((officc-of-appeals)) admin-
istrative hearings unit within twenty—eight days of receipt of the
decision.

(3) Application contents. The application must include or have
attached:

(a) A specific statement of the issue or issues and law involved;

(b) The grounds for contesting the department decision or statement
of charges; and

(¢) A copy of the contested department decision or statement of
charges.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-030 ADMINISTRATIVE LAW JUDGE—AU-
THORITY—APPLICATION OF LAW—ASSIGNMENT—DIS-
QUALIFICATION. (1) Authority. The administrative law judge
shall:

(a) Hear and decide the issue anew (de novo);

(b) Determine the order of presentation of evidence;

(c) Administer oaths and affirmations;

(d) Issue subpoenas;

(e) Rule on procedural matters, objections, and motions;

(f) Rule on offers of proof and receive relevant evidence;

(g) Interrogate witnesses called by the parties in an impartial man-
ner to develop any facts deemed necessary to fairly and adequately de-
cide the matter;

(h) Call additional witnesses and request additional exhibits deemed
necessary to complete the record and receive such evidence subject to
full opportunity for cross—examination and rebuttal by all parties;

(i) Take any appropriate action necessary to maintain order during
the hearing;

(j) Permit or require oral argument or briefs and determine the time
limits for submission thereof;

(k) Permit photographic and recording equipment at hearings sub-
ject to conditions imposed by the administrative law judge to preserve
confidentiality or to prevent disruption;

(1) Permit a person to waive any right conferred upon that person by
chapter 34.05 RCW and/or chapter ((248=08)) 24608 WAC, except
to the extent precluded by another provision of law; \w; and

(m) Take any other action necessary and authorized by any appli-
cable rule.

(2) Application of law. The administrative law judge shall:
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(a) Apply as the first source of law governing an issue the rules of
the department as adopted in the Washington Administrative Code
(WAQ);

(b) If there is no department rule governing the issue, resolve the is-
sue on the basis of the best legal authority and reasoning available, in-
cluding that found in federal and Washington Constitutions, statutes
and regulations, and court decisions;

(c) Not declare any department rule invalid;

(d) If the validity of any department rule is raised as an issue at any
proceeding, permit arguments to be made on the record concerning
that issue for subsequent review purposes; and

(e) If the sole issue is one of federal or state law requiring adjust-
ments for classes of people the department serves or regulates, dismiss
the application without permitting argument to be made on the record
regarding the validity of the law.

(3) Assignment of administrative law judge. If the notice of hearing
does not state the name of the presiding administrative law judge, the
chief administrative law judge of the office of administrative hearings
shall:

(a) Make such assignment five days or more before the hearing; and

(b) Disclose the assignment to any party or representative making
inquiry.

(4) Motion of prejudice.

(a) A motion of prejudice with a supporting affidavit under RCW
34.12.050 shall be filed at least three days before the hearing or any
earlier stage of the adjudicative proceeding when the administrative
law judge may be required to issue a discretionary ruling.

(b) The chief administrative law judge or designee shall rule upon
subsequent motions of prejudice filed by the same party in the same
proceeding.

(5) Petition for disqualification. An individual petitioning to dis-
qualify an administrative law judge under RCW 34.05.425 shall file
such petition with the administrative law judge assigned to preside over
the proceeding.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-070 FILING AND SERVICE OF PAPERS. (1)
Service required when filing. A party filing a pleading, brief, or other
paper, except an application for an adjudicative proceeding, with the

)) administrative_hearings unit, or the administrative
law judge shall serve a copy of the paper upon:

(a) Every other party; or

(b) If the other party is represented or has an agent, the other
party's representative or agent.

(2) Filing and service made by. Unless otherwise provided by law,
filing and service shall be made by:

(a) Personal service;

(b) First class, registered, or certified mail;

(c) Telegraph;

(d) Electronic telefacsimile transmission and same-day mailing of
copies; or

(e) Commercial parcel delivery company.

(3) Filing complete. Fnlmg wnh the ((support-scctiomof-the-investt-

)) administra-
tive hearmgs unit shall be complete upon actual receipt during office
hours at the appropriate office. Filing with the administrative law
judge shall be complete upon actual receipt during office hours at the
office of the administrative law judge.

(4) Service complete. Service shall be complete when:

(a) Personal service is made;

(b) Mail is properly stamped, addressed, and deposited in the United
States mail;

(c) A properly addressed telegram is deposited with a telegraph
company with charges prepaid;

(d) An electronic telefacsimile transmission produces proof of trans-
mission; or

(e) A commercial parcel is delivered to the parcel delivery company
with charges prepaid.

(5) Proof of service. Where proof of service is required by statute or
rule, filing the papers with the department or the administrative law
judge, together with one of the following, shall constitute proof of
service:

(a) An acknowledgement of service;
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(b) A certificate of service including the date the papers were served
upon all parties and the signature of the serving party indicating ser-
vice was completed by:

(i) Personal service;

(it) Mailing a copy properly addressed with postage prepaid to each
party to the proceeding, or the party's representative or authorized
agent;

(iii) Telegraphing a copy properly addressed with charges prepaid to
each party to the proceeding, or the party's representative or author-
ized agent; or

(iv) Transmitting a copy by electronic telefacsimile device and, on
the same day, mailing a copy to each party to the proceeding, or the
party's representative or authorized agent; or

(v) Depositing a copy properly addressed with charges prepaid with
a commercial parcel delivery company.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-080 VACATING AN ORDER OF DISMISSAL
FOR REASON OF DEFAULT OR WITHDRAWAL. (1) Right to
request. A party against whom a dismissal for reason of default or
withdrawal is entered shall have the right to file a written petition re-
questing that the order be vacated.

(2) Contents. The request shall state the grounds relied upon.

(3) Filed at. The request shall be filed at the ((fegat-support-—scction
¢ thes i extion—tegat-and-auditmit-For-Hnif Biscipti
proceedings-or-the-officc—of-appeats)) administrative hearings unit for

other programs within twenty—one days from the date the dismissal
order was served.

(4) Grounds to vacate an order of dismissal. If, in the reasoned
opinion of the administrative law judge, good cause to grant the relief
is shown, the administrative law judge shall vacate the order of dis-
missal and reinstate the application.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-100 TELECONFERENCE HEARING. (1) When
authorized. The administrative law judge may conduct all or part of
the hearing by telephone, television, or other electronic means if each
participant in the hearing has an opportunity to participate in, to hear,
and, if technically and economically feasible, to see the entire proceed-
ing while it is taking place.

(2) Documentary evidence. When the hearing is conducted by elec-
tronic means, documentary evidence shall be submitted in advance as

provided under WAC ((248=08=452(2))) 246-08-110(2).

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-130 PETITION FOR REVIEW—RESPONSE
TO PETITION—DISQUALIFICATION OF REVIEW JUDGE. (1)
Initial orders that may become final orders.

(a) If a petition for review is not filed within twenty—one days from
service of the initial order, the initial order shall, subject to the provi-
sions of this section, become the final order.

(b) An initial order shall not become the final order in proceeding
governed by the Uniform Disciplinary Act. Each party shall have the
right to file a petition for review of the administrative law judge's or-
der. Whether a petition for review is or is not filed, the secretary or
designee shall enter the final order.

(2) Who may petition. Each party has the right to file a petition for
review of an order entered by an administrative law judge.

(3) Petition contents. The petition for review shall:

(a) Specify the portions of the order to which exception is taken;
and

(b) Refer to the evidence of record relied upon to support the
petition.

(4) Petition time limits.

(a) The period to timely file a petition for review is twenty—one days
from the date the initial decision was served.

(b) The secretary or designee shall extend the twenty—one day peri-
od to file a petition for review upon request of a party when:

(i) The request is made during the twenty—one day period; and

(ii) Good cause for the extension is shown.

(c) The secretary or designee shall waive the twenty—one day limit
for filing a petition for review when:
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(i) A petition for review is filed within thirty days of the date the
initial order becomes final; and

(ii) The petitioner demonstrates good cause for failure to file a
timely petition. Good cause includes:

(A) A mistake, inadvertence, or excusable neglect on the part of the
petitioner; or

(B) An unavoidable casualty or misfortune preventing the petitioner
from timely filing a petition for review.

(5) Petition filing and service. The petition for review shall be in
writing and filed with the secretary or designee. The petitioner shall
serve copies of the petition upon the other parties or their representa-
tive at the time the petition is filed. A petition in a proceeding gov-
erned by the Uniform Disciplinary Act ((

audit-unit:)) and/or a petition in other programs shall be filed on the
secretary or designee at the ((offrce—of-appeals)) administrative hear-
ings unit.

(6) Notice of petition. When a petition for review is filed, the secre-
tary or designee shall send a copy of the petition to the nonpetitioning
party or, if represented, to the representative with a notice of the right
to file a response.

(7) Response time limit, filing, service.

(a) The nonpetitioning party shall file any response with the secre-
tary or designee within seven days of the date that office served a copy
of the petition on the nonpetitioning party or representative.

(b) The nonpetitioning party shall serve a copy of the response upon
the petitioner and any other party or, if represented, on the represen-
tative at the time the response is filed.

(c) A secretary or designee may extend the period to file a response
upon request of a party showing good cause.

(8) Disqualification. The secretary or designee shall disclose the as-
signment of the reviewing officer to any party or representative making
inquiry. An individual petitioning to disqualify a reviewing officer un-
der RCW 34.05.425 shall file such petition with the reviewing officer
assigned to the proceeding.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-140 RECONSIDERATION. Within ten days of
service of a review order, any party may file a petition for reconsidera-
tion. The petition shall state the specific grounds upon which relief is
requested. A petition for reconsideration shall be filed at the ((fegat
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ministrative hearings unit.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-08-200 JUDICIAL REVIEW OF FINAL ADJUDI-
CATIVE ORDER. (1) Right to judicial review; exclusive remedy. An
appellant or intervener aggrieved, as described under RCW 34.05.530,
by the final decision or order in a department of health adjudicative
proceeding may appeal the decision or order to court. Judicial review
shall only be obtained under chapter 34.05 RCW. Judicial review may
not be obtained through any other procedure. Chapter 34.05 RCW
contains the pertinent provisions of law.

(2) Instituting judicial review; filing and serving the petition. As de-
scribed under RCW 34.05.542(2), within thirty days after the secre-
tary or designee mails the final decision, the petitioner shall file the
petition for judicial review with the court and serve a copy of the peti-
tion on the department of health, the office of the attorney general, and
all parties of record.

(a) A petition shall be filed in the superior court, at the petitioner's
option, for:

(i) Thurston County;

(ii) The county of the petitioner's residence or principal place of
business; or

(iit) Any county where property affected by the decision is located.

(b) Service of a copy of the petition for judicial review on the de-
partment of health may be had by personally serving a copy of the pe-
tition on the ((officc-of appeats)) administrative hearings unit.

(c) Service of a copy of the petition for judicial review on the office
of the attorney general may be had by mailing a copy of the petition,
postage prepaid, to the Office of the Attorney General, Highway-Li-
censes Building, PB-55, Olympia, WA 98504.
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(d) Service of a copy of the petition for judicial review on other
parties of record may be had by mailing the copy of the petition to the
other parties, properly addressed and postage prepaid.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-130-010 DEFINITIONS. The following words and
phrases have the following meaning in chapter ((248=168)) 246-130
WAC unless the context clearly indicates otherwise:

(1) "AIDS" means acquired immunodeficiency syndrome.

(2) "APDP" means AIDS prescription drug program.

(3) "Department” or "DOH" means the Washington state depart-
ment of health.

(4) "HIV" means human immunodeficiency virus.

(5) "NPIG" means National Poverty Income Guidelines as under
sections 652 and 673 (2) of the Omnibus Budget Reconciliation Act of
1981 (Public Law 9735) and as updated annually in the Federal Reg-
ister on February 16.

(6) "Patient share” means the amount of cost borne by the patient.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-130-030 REIMBURSEMENTS. Individuals desiring
reimbursement for APDP approved drugs and treatments must provide
evidence of financial eligibility as established by WAC ((248=t68=
040)) 246-130-040. The department will make reimbursement, re-
duced by the patient share computed in accordance with WAC ((248=
+68=0760)) 246-130-070, to eligible participants who, in the depart-
ment's judgment, demonstrate the greatest need or the most likely
‘benefit from the treatments.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-130-040 FINANCIAL ELIGIBILITY. (1) The de-
partment will consider a patient eligible if he or she:

(a) Has resources at or below the exemptions listed under subsection
(3) of this section; and

(b) Is not eligible for any other resources provndmg similar benefits
to meet the costs of the treatment; and

(c) Has gross monthly income at or below three hundred seventy
percent of the NPIG; and

(d) The total cost of program covered medications is in excess of the
patient's share as computed in accordance with WAC ((248=168=
676)) 246-130-070.

(2) The department shall consider the following in determining
resources:

(a) Savings, property, and other assets;

(b) Government and private medical insurance programs, including
Medicaid, providing partial or full coverage for drug and treatments
needed in the treatment of infection with HIV; and

(c) Local funds raised for the purpose of providing financial support
for a specified patient.

(3) The following exemptions shall not be considered in determining
a patient's resources to pay for treatments covered by these
regulations:

(a) A home, defined as real property owned by a patient as a princi-
pal place of residence, together with the property surrounding and
contiguous thereto not to exceed five acres; and

(b) Commercial property, or property used for the purpose of pro-
ducing income, except to the extent that its value exceeds the sum of
ten thousand dollars;

(c) Household furnishings;

(d) An automobile; and

(e) Savings, property, or other liquid assets, to the extent the value
thereof does not exceed the sum of ten thousand dollars.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90
effective 1/31/91)

WAC 246-132-020 CLASS IV HUMAN IMMUNODEFI-
CIENCY VIRUS (HIV) INSURANCE PROGRAM. Definitions of
program covered by the department of health.

(1) "Class IV HIV insurance program" means the program author-
ized by chapter 70.24 RCW and financed by state funds to assure
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health insurance coverage for an individual with Class IV HIV infec-
tion as defined by the state board of health meeting eligibility require-
ments established by the department.

(2) "Class IV HIV infection” means an illness characterized by the
diseases and conditions defined and described by the state board of

health in WAC ((248=166=611(1)and248=106-076(Dfc)(1))) 246
100-011(1) and 246-100-076.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-170-001 PURPOSE. (1) These regulations are adopt-
ed for the purpose of establishing standards necessary to assure the ef-
fective and adequate care and treatment of persons suffering from tu-
berculosis in hospitals, nursing homes, and other organized living
groups, or outpatient settings, including patient homes.

(2) Outpatient treatment should be given the highest priority in
personnel and services. A high degree of success must be achieved, re-
quiring the dedicated service of physicians and nurses who can identify
with every type of patient and a provision of a full range of type of
service, including office, clinic, home visit and special clinics.

(3) These regulations are adopted pursuant to section 2, chapter
213, Laws of 1973 Ist ex. sess., and RCW 70.33.020, and the require-
ments of these regulations shall be in addition to the requirements of
WAC ((248=160=532)) 246-170-080, now or as hereafter amended.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-170-010 DEFINITIONS. (1) "Primary physician”
shall mean the physician who assumes the day—to—day medical care of
a tuberculosis patient.

(2) "Chest clinic” shall mean an outpatient medical activity provid-
ed for persons suffering from or suspected to be suffering from disease
primarily affecting the lungs.

(3) "Inpatient” shall mean medical care furnished in a hospital,
nursing home or other organized living group in which the patient is a
resident.

(4) "Outpatient" shall mean medical care furnished to patients who
are residents in their homes or other places of residence.

(5) "Surveillance" shall mean an organized system of medical ob-
servation of persons at risk of developing active disease.

(6) "Suspect” shall mean a person who may possibly have a disease
condition.

(7) "Epidemiological investigation" shall mean those specific actions
taken by physicians or nurses which are taken to determine the extent
of spread of infection from an active case of tuberculosis.

(8) "Register" shall mean the listing of all tuberculosis patients as
required by WAC ((248—100=5323)tc})) 246-170-080, now or as
hereafter amended.

(9) "UV generator” shall mean a properly mounted fluorescent tube
which electrically produces ultraviolet radiation with bacteriocidal
properties.

(10) "Slide microscopy” shall mean the diagnostic test in which
body fluids such as sputum are examined for the presence of patho-
genic bacteria.

(11) "Prophylaxis” shall mean either primary treatment to prevent
infection in an uninfected person or secondary treatment to treat dis-
ease in an infected person.

(12) "Infectious™ shall mean the state of being the possible trans-
mitter of tuberculosis infection to other persons.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-170-030 LOCAL HEALTH DEPARTMENT RE-
SPONSIBILITIES. (1) Each health department shall staff and pro-
vide a chest clinic under the supervision of a physician specializing in
pulmonary diseases. Sufficient nursing and clerical personnel shall be
provided to furnish supervision of post-inpatient treatment, post—
treatment surveillance, suspect evaluation, epidemiological investiga-
tion, contact workup and prophylaxis. A health department unable to
provide these services shall contract for such services.

(2) A register must be kept of all known cases of tuberculosis within
the jurisdiction in accordance with WAC ({ ))
246-170-080, now or as hereafter amended. Reports of all newly dis-
covered cases of tuberculosis must be made promptly to the depart-
ment of social and health services.
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(3) One or more physicians qualified to treat tuberculosis as deter-
mined by the local health officer with the advice of the state tubercu-
losis advisory committee shall be secured to assume the primary inpa-
tient and/or outpatient care of patients. A tuberculosis clinical consul-
tant, similarly endorsed, shall be available to provide review in case
conferences of diagnoses, plans of management and dates of discharge.

(4) The health department shall also provide by contract appropriate
inpatient care. Public health nursing services sufficient to meet the
needs of outpatients including home care programs shall be available.
Social service is necessary, and if not available within the department,
shall be arranged.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-170-080 CASE MONITORING. From the time of
diagnosis every patient shall be monitored by the local health depart-
ment for the purpose of assuring that treatment is continuous, appro-
priately reviewed and completed. The case register shall be kept in
sufficient detail to allow recording of accomplishment of periodic diag-
nostic studies, clinical progress and changes in state of disease. Quar-
terly status reports on each diseased patient will be furnished to the
department of ((soctal—and)) health ((services)) tuberculosis control
program. Business and financial records including contracts and ac-
counts shall be maintained by an administrative clerk.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-171-050 FINANCIAL ABILITY—DETERMINA-
TION. Upon the filing of a financial statement as provided for under
WAC ((248=118=0260)) 246-171-020 through ((248=118=022)) 246-
171-040, it shall be the duty of the local health officer to determine
the financial ability of such patient, or the person responsible therefor,
to contribute in whole or in part to the cost of care in such facility.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-171-120 LIABILITY OF ESTATE. The unpaid por-
tion of any patient's share of charges for hospitalization shall be a lia-
bility of the estate which, while there is a surviving spouse, shall be
considered as capital assets of the responsible person and subject to
depletion according to WAC ((248=H8=078)) 246-171-100(5).

AMENDATORY SECTION (Amending Order 124B, filed 12/27/90,
effective 1/31/91)

WAC 246-270-010 DEFINITIONS. For purposes of this chap-
ter, the following definitions are applicable:

(¢

tem:)) (1) "Approval and a certification of necessity” shall mean an
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order of the department which gives approval to a water district to es-
tablish, maintain, construct and operate a sewer system in a proposed
service area in accordance with RCW 57.08.065.

(2) "Board" shall mean the Washington state board of health.

(3) "Department” shall mean the Washington state department of
health.

(4)_"Drainage basin" shall mean a geographic area drained by a
surface stream or body of impounded water together with all tributary
surface streams and bodies of impounded surface water.

(5) "Industrial wastes” shall mean the liquids, solids, or other wastes
resulting from any process of industry, or from the development of any
natural resource.

(6) "Necessity" shall mean a reasonable need and not mean an in-
dispensable need.

(7) "Proposed service area” shall mean the area proposed to be
served with a sewer system by the applicant water district.

(8) "Sewage" shall mean the water—carried waste products or dis-
charge from human beings or other wastes from residences, public or
private buildings, or industrial plants, together with such ground, sur-
face or storm waters as may be present.

(9) "Sewer entities" shall mean any municipal or public corpora-
tions which by law are entitled to construct and operate a sewer
system.

(10) "Sewer system" shall mean a system of sewers and appurte-
nances for the collection, transportation, treatment and disposal of
sewage and industrial wastes.

AMENDATORY SECTION (Amending Order 124B, filed 12/27/90,
effective 1/31/91)

WAC 246-270-020 APPLICATION CONTENT. An application
for an approval and a certification of necessity must be presented to
the department and shall include, but not be limited to, the following
considerations:

(1) A general statement of the present and future sewage problems
in the proposed area of service.

(2) A consideration of the relationship of the district to contiguous,
nearby or overlapping sewer entities.

(3) Service areas considering reasonable drainage basin oriented
planning.

(4) Population forecasts as a basis of sewer system design in the
proposed service area.

(5) A layout map showing major trunk lines and interceptor lines
including the drainage area to be served within and outside of the
boundaries of the water district.

(6) The methods of interception and disposal of sewage.

(7) The projected completion time for the sewer system.

(8) An affidavit signed by an officer of the applicant water district,
stating that all persons, parties or entities have been given the notice
required by WAC ((248=91=648)) 246-270-030.

(9) A summary setting forth the reasons why the applicant water
district is better suited to provide a sewer system within the proposed
service area than a contiguous or adjacent sewer entity.

AMENDATORY SECTION (Amending Order 124B, filed 12/27/90,
effective 1/31/91)

WAC 246-270-050 NOTICE OF DECISION—ADJUDICA-
TIVE PROCEEDING. (1) The department's notice of a denial, sus-
pension, modification, or revocation of an approval and certificate of
necessity shall be consistent with ((REW—4320AX36¢and)) section
((95)) 377, chapter ((175)) 3, Laws of ((1989)) 1991. An applicant or
certificate holder has the right to an adjudicative proc proceeding to contest
the decision.

(2) A certificate applicant or holder contesting a department certifi-
cate decision shall within twenty—eight days of receipt of the decision:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the ((

Pox—2465)) Administrative Hearings Unit, Department of Health
1300 Quince Street, S.E., Mailstop: EY-17, Olympia, WA 98504; and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(ii) The grounds for contesting the department decision; and

(iii) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter ((248—08)) 246-08
WAC. If a provision in this chapter conflicts with chapter ((248=08))
24608 WAC, the provision in this chapter governs.
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AMENDATORY SECTION (Amending Order 124B, filed 12/27/90,
effective 1/31/91)

WAC 246-270-060 LIMITATION OF AN APPROVAL AND
A CERTIFICATION OF NECESSITY. The granting of an approval
and a certification of necessity by the department shall only constitute
approval to establish, maintain, construct, and operate a sewer system
within the proposed service area requested in the initial application for
an approval and a certification of necessity, and shall in no way con-
stitute approval or authority to establish, maintain, construct and op-
erate a sewer system in any area which may be annexed at some future
time by the applicant water district.

The granting of an approval and a certification of necessity by the
department does not constitute approval of the engineering report or
plans and specifications of any sewer system, and all plans and specifi-
cations and the proposed method of operation and maintenance for any
sewer system must be approved by the department pursuant to WAC
((248=92=040)) 246-271-050.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-010 DEFINITIONS. For the purposes of chapter
((248=19)) 246-310 WAC, the following words and phrases shall have
the following meanings unless the context clearly indicates otherwise.

(1) "Acute care facilities” means hospitals and ambulatory surgical
facilities.

(2) "Affected persons” means:

(a) The applicant;

(b) Health care facilities and health maintenance organizations pro-
viding services similar to the services under review and located in the
health service area;

(c) Third—party payers reimbursing health care facilities in the
health service area;

(d) Any agency establishing rates for health care facilities and
health maintenance organizations in the health service area where the
proposed project is to be located;

(e) Health care facilities and health maintenance organizations
which, in the twelve months prior to receipt of the application, have
submitted a letter of intent to provide similar services;

(D Any person residing within the geographic area to be served by
the applicant; and

(g) Any person regularly using health care facilities within the geo-
graphic area to be served by the applicant.

(3) "Alterations," see "construction, renovation, or alteration.”

(4) "Ambulatory care facility” means any place, building, institu-
tion, or distinct part thereof not a health care facility as defined in this
section and operated for the purpose of providing health services to in-
dividuals without providing such services with board and room on a
continuous twenty—four-hour basis. The term "ambulatory care facili-
ty" includes the offices of private physicians, whether for individual or
group practice.

(5) "Ambulatory surgical facility” means a facility, not a part of a
hospital, providing surgical treatment to patients not requiring inpa-
tient care in a hospital. This term does not include a facility in the of-
fices of private physicians or dentists, whether for individual or group
practice, if the privilege of using such facility is not extended to physi-
cians or dentists outside the individual or group practice.

(6) "Applicant,” except as used in WAC ((248=15=3960)) 246-310-
230, means any person proposing to engage in any undertaking subject
to review under the provisions of chapter 70.38 RCW.

"Applicant,” as used in WAC ((248=19=396)) 246-310-230, means
any person or individual with a ten percent or greater financial interest
in a partnership or corporation or other comparable legal entity en-
gaging in any undertaking subject to review under the provisions of
chapter 70.38 RCW.

(7) "Capital expenditure” means an expenditure, including a force
account expenditure (i.e., an expenditure for a construction project un-
dertaken by a nursing home facility as its own contractor), which, un-
der generally accepted accounting principles, is not properly charge-
able as an expense of operation or maintenance. The costs of any stud-
ies, surveys, designs, plans, working drawings, specifications, and other
activities (including staff effort, consulting and other services which,
under generally accepted accounting principles, are not properly
chargeable as an expense of operation and maintenance) shall be con-
sidered capital expenditures. Where a person makes an acquisition un-
der lease or comparable arrangement, or through donation, which
would have required certificate of need review if the acquisition had
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been made by purchase, such acquisition shall be deemed a capital ex-
penditure. Capital expenditures include donations of equipment or fa-
cilities to a nursing home facility, which if acquired directly by such
facility, would be subject to review under the provisions of this chapter
and transfer of equipment or facilities for less than fair market value if
a transfer of the equipment or facilities at fair market value would be
subject to such review.

(8) "Certificate of need” means a written authorization by the sec-
retary's designee for a person to implement a proposal for one or more
undertakings.

(9) "Certificate of need program" means that organizational pro-
gram of the department responsible for the management of the certifi-
cate of need program.

(10) "Commencement of the project” means whichever of the fol-
lowing occurs first: In the case of a construction project, giving notice
to proceed with construction to a contractor for a construction project;
beginning site preparation or development; excavating or starting the
foundation for a construction project; or beginning alterations, modifi-
cation, improvement, extension, or expansion of an existing building.
In the case of major medical equipment, installation. In the case of
other projects, initiating a health service.

(11) "Construction, renovation, or alteration” means the erection,
building, remodeling, modernization, improvement, extension, or ex-
pansion of a physical plant of a health care facility, or the conversion
of a building or portion thereof to a health care facility.

(12) "Continuing care contract” means a contract providing a per-
son, for the duration of that person's life or for a term in excess of one
year, shelter along with nursing, medical, health-related, or personal
care services. The contract is conditioned on the transfer of property,
the payment of an entrance fee to the provider of such services, or the
payment of periodic charges for the care and services involved. A con-
tinuing care contract is not excluded from this definition because the
contract is mutually terminable or because shelter and services are not
provided at the same location.

(13) "Continuing care retirement community” means an entity pro-
viding shelter and services under a continuing care contract with the
entity's members and sponsoring or including a health care facility or a
health service.

(14) "Days" means calendar days. Days are counted starting the
day after the date of the event from which the designated period of
time begins to run. If the last day of the period falls on a Saturday,
Sunday, or legal holiday observed by the state of Washington, a desig-
nated period runs until the end of the first working day following the
Saturday, Sunday, or legal holiday.

"Working days" exclude Saturdays, Sundays, and legal holidays ob-
served by the state of Washington. Working days are counted in the
same way as calendar days.

(15) "Department” means the Washington state department of
health.

(16) "Ex parte contact” means any oral or written communication
between any person in the certificate of need program or any other
person involved in the decision regarding an application for, or the
withdrawal of, a certificate of need and the applicant for, or holder of,
a certificate of need, any person acting on behalf of the applicant or
holder, or any person with an interest regarding issuance or withdrawal
of a certificate of need.

(17) "Expenditure minimum” means one million dollars for the
twelve-month period beginning with July 24, 1983, adjusted annually
by the department according to the provisions of ((chapter248=156))
WAC 246-310-900.

(18) "Health care facility” means hospitals, psychiatric hospitals,
nursing homes, kidney disease treatment centers including freestanding
dialysis units, ambulatory surgical facilities, continuing care retirement
communities, hospices and home health agencies, and includes such
facilities when owned and operated by a political subdivision or instru-
mentality of the state and such other facilities as required by federal
law and implementing regulations, but does not include Christian Sci-
ence sanatoriums operated or listed and certified by the First Church
of Christ Scientist, Boston, Massachusetts. In addition, the term
"health care facility" does not include any nonprofit hospital:

(a) Operated exclusively to provide health care services for children;

(b) Which does not charge fees for such services; and

(c) If not contrary to federal law as necessary to the receipt of fed-
eral funds by the state.

(d) In addition, the term "health care facility” does not include a
continuing care retirement community which:

(1) Offers services only to contractual members;
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(it) Provides its members a contractually guaranteed range of ser-
vices from independent living through skilled nursing, including some
form of assistance with activities of daily living;

(iii) Contractually assumes responsibility for costs of services ex-
ceeding the member's financial responsibility as stated in contract, so
that, with the exception of insurance purchased by the retirement
community or its members, no third party, including the Medicaid
program, is liable for costs of care even if the member depletes per-
sonal resources;

(iv) Offers continuing care contracts and operates a nursing home
continuously since January 1, 1988, or obtained a certificate of need to
establish a nursing home;

(v) Maintains a binding agreement with the department of social
and health services assuring financial liability for services to members,
including nursing home services, shall not fall upon the department of
social and health services;

(vi) Does not operate, and has not undertaken, a project resulting in
a number of nursing home beds in excess of one for every four living
units operated by the continuing care retirement community, exclusive
of nursing home beds; and

(vii) Has undertaken no increase in the total number of nursing
home beds after January 1, 1988, unless a professional review of pric-
ing and long—term solvency was obtained by the retirement community
within the prior five years and fully disclosed to members.

(19) "Health maintenance organization" means a public or private
organization, organized under the laws of the state, which:

(a) Is a qualified health maintenance organization under Title XIII,
Section 1310(d) of the Public Health Service Act; or

(b)(i) Provides or otherwise makes available to enrolled participants
health care services, including at least the following basic health care
services: Usual physician services, hospitalization, laboratory, x-ray,
emergency and preventive services, and out—of-area coverage;

(ii) Is compensated (except for copayments) for the provision of the
basic health care services listed in (b)(i) of this subsection to enrolled
participants by a payment made on a periodic basis without regard to
the date the health care services are provided and fixed without regard
to the frequency, extent, or kind of health service actually provided;
and

(iii) Provides physicians' services primarily:

(A) Directly through physicians who are either employees or part-
ners of such organization, or

(B) Through arrangements with individual physicians or one or
more groups of physicians (organized on a group practice or individual
practice basis).

(20) "Health service area” means a geographic region appropriate
for effective health planning including a broad range of health services.

(21) "Health services” means clinically related (i.e., preventive, di-
agnostic, curative, rehabilitative, or palliative) services and includes al-
coholism, drug abuse, and mental health services.

(22) "Home health agency" means an entity which is, or is to be,
certified as a provider of home health services in the Medicaid or
Medicare program. The department shall not require a home health
agency previously issued a certificate of need as a new health care fa-
cility to obtain additional certificate of need approval if the agency has
not received Medicare or Medicaid certification by the effective date of
these rules.

(23) "Hospice" means an entity which is, or is to be, certified as a
provider of hospice services in the Medicaid or Medicare program. The
department shall not require a hospice previously issued a certificate of
need as a new health care facility to obtain additional certificate of
need approval if the hospice has not received Medicare or Medicaid
certification by the effective date of these rules.

(24) "Hospital” means any institution, place, building or agency or
distinct part thereof which qualifies or is required to qualify for a li-
cense under chapter 70.41 RCW, or as a psychiatric hospital licensed
under chapter 71.12 RCW.

(25) "Inpatient” means a person receiving health care services with
board and room in a health care facility on a continuous twenty—four—
hour—a—day basis.

(26) "Intermediate care facility” means any institution or distinct
part thereof certified as an intermediate care facility for participation
in the Medicaid (Title XIX of the Social Security Act) program.

(27) "Kidney disease treatment center” means any place, institution,
building or agency or a distinct part thereof equipped and operated to
provide services, including dialysis and/or kidney transplantation, to
persons who have end-stage renal disease.

(28) "May" means an act is permitted, but not required.
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(29) "Nursing home" means any home, place, institution, building
or agency or distinct part thereof including a nursing unit or a long—
term care area of a hospital operating or maintaining facilities provid-
ing convalescent or chronic care, or both, for a period in excess of
twenty—four consecutive hours for three or more patients not related by
blood or marriage to the operator, who, by reason of illness or infirmi-
ty, are unable properly to care for themselves. Convalescent and
chronic care may include, but not be limited to, any or ali procedures
commonly employed in waiting on the sick, such as administration of
medicines, preparation of special diets, giving of bedside nursing care,
application of dressings and bandages, and carrying out of treatment
prescribed by a duly licensed practitioner of the healing arts. Nursing
home includes any such entity licensed or required to be licensed under
the provisions of chapter 18.51 RCW and any other intermediate care
facility or skilled nursing facility as these terms are defined in this
section.

(30) "Obligation,” when used in relation to a capital expenditure,
means the following has been incurred by or on behalf of a health care
facility:

(a) An enforceable contract has been entered into by a health care
facility or by a person on behalf of the health care facility for the con-
struction, acquisition, lease, or financing of a capital asset; or

(b) A formal internal commitment of funds by a health care facility
for a force account expenditure constituting a capital expenditure; or

(c) In the case of donated property, the date on which the gift is
completed in accordance with state law.

(31) "Offer," when used in connection with health services, means
the health facility provides one or more specific health services.

(32) "Person” means an individual, a trust or estate, a partnership, a
corporation (including associations, joint stock companies, and insur-
ance companies), the state, or a political subdivision or instrumentality
of the state, including a municipal corporation or a hospital district.

(33) "Predevelopment expenditures” means capital expenditures, the
total of which exceeds the expenditure minimum, made for architec-
tural designs, plans, drawings, or specifications in preparation for the
acquisition or construction of physical plant facilities. "Predevelopment
expenditures” exclude any obligation of a capital expenditure for the
acquisition or construction of physical plant facilities and any activity
which the department may consider the "commencement of the
project” as this term is defined in this section.

(34) "Professional review of continuing care retirement community
pricing and long-term solvency” means prospective financial state-
ments, supported by professional analysis and documentation, which:

(a) Conform to Principles and Practices Board Statement Number 9
of the Healthcare Financial Management Association, "Accounting
and Reporting Issues Related to Continuing Care Retirement Com-
munities”; and

(b) Project the financial operations of the continuing care retirement
community over a period of ten years or more into the future; and

(c) Are prepared and signed by a qualified actuary as defined under
WAC 284-05-060 or an independent certified public accountant, or
are prepared by management of the continuing care retirement com-
munity and reviewed by a qualified actuary or independent certified
public accountant who issues a signed examination or compilation re-
port on the prospective financial statements; and

(d) Include a finding by management that the intended expansion
project of the continuing care retirement project is financially feasible.

(35) "Project” means all undertakings proposed in a single certifi-
cate of need application or for which a single certificate of need is
issued.

(36) "Secretary” means the secretary of the Washington state de-
partment of health or the secretary's designee.

(37) "Shall" means compliance is mandatory.

(38) "Skilled nursing facility” means any institution or distinct part
thereof certified as a skilled nursing facility for participation in the
Medicare (Title XVIII) or Medicaid (Title XIX) program.

(39) "State health plan" means a document developed in accordance
with RCW 70.38.065 and in effect until June 30, 1990, unless super-
seded by department-adopted rules.

(40) "State Health Planning and Resources Development Act”
means chapter 70.38 RCW.

(41) "Tertiary health service” means a specialized service meeting
complicated medical needs of people and requires sufficient patient
volume to optimize provider effectiveness, quality of service, and im-
proved outcomes of care.

(42) "Undertaking” means any action subject to the provisions of
chapter ((248=19)) 246-310 WAC.



WSR 91-22-028

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-020 APPLICABILITY OF CHAPTER ((248=
19)) 246-310 WAC. (1) The following undertakings shall be subject
to the provisions of chapter ((248=19)) 246-310 WAC, with the ex-
ceptions provided for in this section.

(a) The construction, development, or other establishment of a new
health care facility:

(i) No new health care facility may be initiated as a health service
of an existing health care facility without certificate of need approval
as a new health care facility;

(ii) The extension, on a regular and ongoing basis, of the services of
a home health agency or a hospice in a county not previously regularly
included in the service area of that home health agency or hospice
during the preceding twelve months shall be considered the develop-
ment of a new home health agency or hospice.

(b) The sale, purchase, or lease of part or all of any existing hospital
licensed under chapter 70.41 RCW or a psychiatric hospital licensed
under chapter 71.12 RCW;

(c) A change in bed capacity of a health care facility increasing the
total number of licensed beds or redistributing beds among acute care,
skilled nursing, intermediate care, and boarding home care, as defined
under RCW 18.20.020, if the bed redistribution is effective for a peri-
od in excess of six months;

(d) Any new tertiary health services offered in or through a health
care facility, and not offered on a regular basis by, in, or through such
health care facility within the twelve—month period prior to the time
the facility will offer such services:

(i) Tertiary services include the following:

(A) Specialty burn services. This is a service designed, staffed, and
equipped to care for any burn patient regardless of the severity or ex-
tent of the burn. All staff and equipment necessary for any level of
burn care are available;

(B) Intermediate care nursery and/or obstetric services level II. In-
termediate care nursery is defined in chapter ((248=18)) 246-318
WAC. A level II obstetric service is in an area designed, organized,
equipped, and staffed to provide a full range of maternal and neonatal
services for uncomplicated patients and for the majority of complicated
obstetrical problems;

(C) Neonatal intensive care nursery and/or obstetric services level
1I1. Neonatal intensive care nursery is defined in chapter ((248=18))
246-318 WAC. A level III obstetric service is in an area designed, or-
ganized, equipped, and staffed to provide services to the few women
and infants requiring full intensive care services for the most serious
type of maternal-fetal and neonatal illnesses and abnormalities. Such a
service provides the coordination of care, communications, transfer,
and transportation for a given region. Level III services provide lead-
ership in preparatory and continuing education in prenatal and
perinatal care and may be involved in clinical and basic research;

(D) Transplantation of specific solid organs, including, but not lim-
ited to, heart, liver, pancreas, lung, and kidney and including bone
marrow. A transplantation service for each solid organ is considered a
separate tertiary service;

(E) Open heart surgery and/or elective therapeutic cardiac cathe-
terization including elective percutaneous translumenal coronary
angioplasty (PTCA). Open heart surgery includes the care of patients
who have surgery requiring the use of a heart lung bypass machine.
Therapeutic cardiac catheterization means passage of a tube or other
device into the coronary arteries or the heart chambers to improve
blood flow. PTCA means the treatment of a narrowing of a coronary
artery by means of inflating a balloon catheter at the site of the nar-
rowing to dilate the artery;

(F) Inpatient physical rehabilitation services level III. Level 1II re-
habilitation services are services for persons with usually nonreversible,
multiple function impairments of a moderate—to—severe complexity re-
sulting in major changes in the patient's lifestyle and requiring inter-
vention by several rehabilitation disciplines. Services are multidiscip-
linary, including such specialists as a rehabilitation nurse; and physi-
cal, occupational, and speech therapists; and vocational counseling; and
a physiatrist. The service is provided in a dedicated unit with a sepa-
rate nurses station staffed by nurses with specialized training and/or
experience in rehabilitation nursing. While the service may specialize
(i.e., spinal cord injury, severe head trauma, etc.), the service is able to
treat all persons within the designated diagnostic specialization re-
gardless of the level of severity or complexity of the impairments;

(G) Specialized inpatient pediatric services. The service is designed,
staffed, and equipped to treat complex pediatric cases for more than
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twenty—four hours. The service has a staff of pediatric specialists and
subspecialists.

(ii) The department shall review, periodically revise, and update the
list of tertiary services. The department shall change the tertiary ser-
vices list following the procedures identified in WAC ((248=19=235))
246-310-035;

(iii) The offering of an inpatient tertiary health service by a health
maintenance organization or combination of health maintenance or-
ganizations is subject to the provisions under chapter ((248=19)) 246
310 WAC unless the offering is exempt under the provisions of RCW
70.38.111.

(e) Any increase in the number of dialysis stations in a kidney dis-
ease center;

(f) Any capital expenditure in excess of the expenditure minimum
for the construction, renovation, or alteration of a nursing home. How-’
ever, a capital expenditure, solely for any one or more of the following,
which does not substantially affect patient charges, is not subject to
certificate of need review:

(i) Communications and parking facilities;

(ii)) Mechanical, electrical, ventilation, heating, and air conditioning
systems;

(iii) Energy conservation systems;

(iv) Repairs to, or the correction of, deficiencies in existing physical
plant facilities necessary to maintain state licensure;

(v) Acquisition of equipment, including data processing equipment,
not for use in the direct provision of health services;

(vi) Construction, involving physical plant facilities, including ad-
ministrative and support facilities, not for use in the provision of health
services;

(vii) Acquisition of land; and

(viii) Refinancing of existing debt.

(g) Any expenditure for the construction, renovation, or alteration of
a nursing home or change in nursing home services in excess of the
expenditure minimum made in preparation for any undertaking subject
to the provisions under chapter ((248=19)) 246-310 WAC and any
arrangement or commitment made for financing such undertaking;

(h) No person may divide a project in order to avoid review require-
ments under any of the thresholds specified under this section; and

(i) The department may issue certificates of need authorizing only
predevelopment expenditures, without authorizing any subsequent un-
dertaking for which the predevelopment expenditures are made.

(2) No person shall engage in any undertaking subject to certificate
of need review unless:

(a) A certificate of need authorizing such undertaking is issued and
remains valid; or

(b) An exemption is granted in accordance with the provisions of
this chapter.

NEW SECTION

WAC 246-310-035 TERTIARY SERVICES IDENTIFICA-
TION. (1) The criteria in this section shall be used as guidelines when
examining services to determine whether the service is considered a
tertiary service.

(2) In determining whether a service is a tertiary service the depart-
ment shall consider the degree to which the service meets the following
criteria:

(a) Whether the service is dependent on the skills and coordination
of specialties and subspecialties. Including, but not limited to, physi-
cians, nurses, therapists, social workers;

(b) Whether the service requires immediate access to an acute care
hospital;

(c) Whether the service is characterized by relatively few providers;

(d) Whether the service is broader than a procedure;

(e) Whether the service has a low use rate;

(f) Whether consensus supports or published research shows that
sufficient volume is required to impact structure, process, and outcomes
of care; and

(g) Whether the service carries a significant risk or consequence.

(3) Annually the department shall request review of proposed
changes to the list of tertiary services identified in WAC 246-310-020.
The annual review shall be conducted as follows:

(a) The department shall send notice to all persons who have sent
the certificate of need program a written request to be notified of the
annual review of tertiary services.

(b) The notice shall contain the following:
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(i) Identification of the thirty—day period during which written com-
ments may be received. This thirty—day period shall be called the
comment period;

(ii) The criteria listed in this section; and

(iii) The name and address of the person in the department to whom
written comments are to be addressed.

(c) The written comments must address whether a service meets or
partially meets the criteria in this section.

(d) Within sixty days after the close of the comment period the de-
partment shall determine whether to propose any changes to the list of
tertiary services in chapter 246-310 WAC. This sixty—day period shall
be called the consideration period.

(e) During the consideration period information may be exchanged
between the department and persons proposing changes to the list of
tertiary services in chapter 246-310 WAC.

(4) The department shall convene a technical work group at least
every three years to do the following:

(a) Review the criteria listed in this section to determine whether
the criteria appropriately define a tertiary service; and

(b) Propose any necessary changes to the list of tertiary services in
WAC 246-310-020.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-050 APPLICABILITY DETERMINATION. (1)
Any person wanting to know whether an action the person is consider-
ing is subject to certificate of need requirements (chapter ((248=19))
246-310 WAC) should submit a written request to the certificate of
need unit requesting a formal determination of applicability of the
certificate of need requirements to the action.

(a) A copy of a written request for determination of applicability
shall be sent simultaneously to the appropriate advisory review
agencies.

(b) The written request shall be in a form prescribed by the depart-
ment and contain an explicit description of the action. The description
shall include the nature and extent of any construction, changes in
services, and the estimated total costs of the action.

(2) The department may request such additional written information
as is reasonably necessary to make an applicability determination on
the action.

(3) The department shall respond in writing to a request for an ap-
plicability determination within thirty days of receipt of all the infor-
mation needed for such determination. In the written response, the de-
partment shall state the reasons for its determination that the action is
or is not subject to certificate of need requirements.

(4) Information or advice given by the department as to whether an
action is subject to certificate of need requirements shall not be con-
sidered an applicability determination unless it is in written form in
response to a written request submitted in accordance with provisions
of this section.

(5) A written applicability determination on an action in response to
a written request and based on written information shall be binding
upon the department: PROVIDED, The nature, extent, or cost of the
action does not significantly change.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-080 LETTER OF INTENT. Any person planning
to propose an undertaking subject to certificate of need review shall
submit a letter of as follows:

(1) A copy of the letter of intent shall include the following
information:

(a) A description of the extent of the services proposed;

(b) The estimated cost of the proposed project;

(c) A description of the service area.

(d) Any person proposing an undertaking subject to certificate of
need review shall send simultaneously a copy of the letter of intent to
the regional health council or councils, if any, for the health service
area or areas in which the project is to be located and, in the case of a
hospital project, to the hospital commission.

(e) The letter of intent shall not constitute "notice of intent” with
respect to the acquisition of major medical equipment((;asrequired-by
WAE-248=19=403)).

(2) Expedited or regular review. Any person proposing an undertak-
ing subject to an expedited or regular review shall submit a letter of
intent at least thirty days prior to the submission of the application.
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(3) Concurrent review.

(a) Any person proposing undertakings subject to concurrent review
shall submit a letter of intent according to the applicable schedule.

(b) Within thirty days following the last day of the letter of intent
submittal period, the department, after consultation with the advisory
review agencies, shall determine which of the proposed undertakings
compete with other proposed undertakings. Two or more undertakings
within the same concurrent review cycle may be competing when the
proposed nursing home beds would be located in the same county or
nursing home planning area and/or the undertakings propose nursing
home beds to be allocated from the same statewide continuing care re-
tirement community (CCRC) bed pool as defined in WAC ((248=19=
373)) 246-310-380.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-090 SUBMISSION AND WITHDRAWAL OF
APPLICATIONS. (1) General.

(a) A person proposing an undertaking subject to review shall sub-
mit a certificate of need application in such form and manner and
containing such information as the department, after consultation with
the advisory review agencies, has prescribed and published as necessary
to such a certificate of need application.

(i) The information, which the department prescribes and publishes
as required for a certificate of need application, shall be limited to the
information necessary for the department to perform a certificate of
need review and shall vary in accordance with and be appropriate to
the category of review or the type of proposed project: PROVIDED
HOWEVER, That the required information shall include that which is
necessary to determine whether the proposed project meets applicable
criteria and plan standards.

(ii) Information regarding a certificate of need application submitted
by an applicant after the department has given "notification of the be-
ginning of review" in the manner prescribed by WAC ((248=19=318)) -
246-310-170 shall be submitted in writing to the department, the re-
gional health council, and for hospital projects, to the hospital
commission.

(iii) Except as provided in WAC ((248=19=325)) 246-310-326, no
information regarding a certificate of need application submitted by an
applicant after the conclusion of a public hearing conducted under the
provisions of WAC ((248=19=3260)) 246-310-180 or the date of the
final action of the appropriate regional health council or the date of the
final action of the hospital commission on the application, whichever
occurs last, shall be considered by the department in reviewing and
taking action on a certificate of need application. An exception to this
rule shall be made when, during its final review period, the department
finds an unresolved pivotal issue requires submission of further infor-
mation by an applicant and the applicant agrees to an extension of the
review period in order to resolve this issue as provided for in WAC
((248= —248=19= : )) 246
310-160 (2)(b), 246-310-150 (2)(c), and 246-310-140(4). The de-
partment shall furnish copies of its request to the applicant for such
additional information to the appropriate advisory review agencies.
The department shall give public notice of such request for additional
information through the same newspaper in which the "notification of
beginning of review" for the project was published. The notice shall
identify the project, the nature of the unresolved issue and the infor-
mation requested of the applicant, and shall state the period of time
allowed for receipt of written comments from interested persons.

(b) A person submitting a certificate of need application shall si-
multaneously submit copies of such application to the certificate of
need unit of the department and the appropriate advisory review
agencies.

(i) The original and two copies of the application shall be submitted
to the certificate of need unit of the department.

(ii) At least three and such additional copies of the application as
may be required by the regional health council shall be submitted to
the appropriate regional health council.

(iii) For a hospital project, one copy shall be submitted to the hos-
pital commission.

(c) On or before the last day of the applicable screening period for a
certificate of need application, as prescribed in subsections (2) and (3)
of this section, the department shall send a written notice to the person
submitting the application stating whether or not the application has
been declared complete. If an application has been found to be incom-
plete, the notice from the department shall specifically identify the
portions of the application in which the information provided has been
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found to be insufficient or indefinite and request the supplemental in-
formation needed to complete the application. The notice from the de-
partment shall incorporate the findings as to insufficient or indefinite
application information transmitted to the department by the regional
health council and the hospital commission.

(d) The department shall not request any supplemental information
of a type not prescribed and published as being necessary to a certifi-
cate of need application for the type of project being proposed. The
department may request clarification of information provided in the
application.

(e) A response to the department's request for information to sup-
plement an incomplete application shall be written and submitted to
the same agencies and in the same numbers as required for an appli-
cation under the provisions of subsection (1)(b) of this section.

(2) Screening and prereview activities.

(a) The department and the appropriate advisory review agencies
shall, within a fifteen~day period for emergency, expedited, and regu-
lar reviews, screen the application to determine whether the informa-
tion provided in the application is complete and as explicit as is neces-
sary for a certificate of need review. This screening period shall begin
on the first day after which the department and the advisory review
agencies have each received copies of the application.

(b) The department shall return an incomplete certificate of need
application to the person submitting the application if the department
has not received a response to a request for the supplemental informa-
tion sent in accordance with subsection (1)(c) of this section within
forty—five days for emergency, expedited, and regular reviews and
within one month for concurrent review after such request was sent.

(c) For emergency, expedited, and regular reviews, a person submit-
ting a response to the department's request for supplemental informa-
tion to complete a certificate of need application within forty—five days
after the request was sent by the department, in accordance with sub-
section (1)(c) of this section, shall have the right to exercise one of the
following options:

(i) Submission of written supplemental information and a written
request that such information be screened and the applicant be given
opportunity to submit further supplemental information if the applica-
tion is still incomplete;

(ii) Submission of written supplemental information with a written
request that review of the certificate of need application begin without
the department notifying the applicant as to whether the supplemental
information is adequate to complete the application; or

(iii) Submission of a written request that the incomplete application
be reviewed without supplemental information.

(d) For concurrent review a person submitting a response to the de-
partment's request for supplemental information to complete a certifi-
cate of need application within one month after the request was sent
by the department, in accordance with subsection (1){(c) of this section,
shall submit written supplemental information or a written request that
the incomplete application be reviewed. The review shall begin in ac-
cordance with the published schedule.

(e) After receipt of a request for review of a certificate of need ap-
plication, submitted in accordance with subsection (2)(c)(ii) or (iii) of
this section, the department shall give notification of the beginning of
review in the manner prescribed for a complete application in WAC
((248=19=3198)) 246-310-170.

(f) If a person requests the screening of supplemental information in
accordance with subsection (2)(c)(i) of this section, such screening
shall be carried out in the same number of days and in the same man-
ner as required for an application in accordance with the provisions of
subsection (1)(c) and (2)(a) of this section. The process of submitting
and screening supplemental information may be repeated until the de-
partment declares the certificate of need application complete, the ap-
plicant requests that review of the incomplete application begin, or the
one hundred twentieth day after the beginning of the first screening
period for the application, whichever occurs first. The department shall
return an application to the applicant if it is still incomplete on the one
hundred twentieth day after the beginning of the first screening period
and the applicant has not requested review of such incomplete
application.

(3) Withdrawal of applications.

A certificate of need application shall be withdrawn from the certifi-
cate of need process if the department receives a written request for
withdrawal of the application from the person submitting the applica-
tion at any time before final action on such application has been taken
by the secretary's designee.
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(4) Resubmission of applications withdrawn or returned as
incomplete.

A submission of a new certificate of need application shall be re-
quired for a certificate of need review of any undertaking for which the
department has returned an incomplete application in accordance with
subsection (2)(b) of this section, or for which a certificate of need ap-
plication has been withdrawn in accordance with subsection (3) of this
section. The content of the application should be updated as necessary
before resubmission.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-100  AMENDMENT OF CERTIFICATE OF
NEED APPLICATIONS. (1) The following changes to an application
may be considered an amendment of an application:

(a) The addition of a new service or elimination of a service included
in the original application.

(b) The expansion or reduction of a service included in the original
application.

(c) An increase in the bed capacity.

(d) A change in the capital cost of the project or the method of fi-
nancing the project.

(¢) A substantial change in the rationale used to justify the project.

(2) Direct responses to screening questions will not be considered
amendments.

(3) Amendments to certificate of need applications shall include in-
formation and documentation consistent with the requirements of
WAC ((248=19-280)) 246-310-090 (1)(a)(i) and (b).

(4) Application for emergency review. If an applicant amends an
application during the screening period, the department, after consul-
tation with the advisory review agencies, shall determine whether the
amended application constitutes a new application. An application
amended during the review period shall be considered a new
application.

(5) An application for expedited or regular review may be amended
during the screening period or the advisory review period.

(a) The advisory review agency recommends to the department that
a change to an application constitutes an amendment. When the advi-
sory agency recommends an application has been amended, a written
justification shall be submitted to the applicant and the department
within five working days after the recommendation is made. The ap-
plicant may submit written information to the department within five
working days indicating why the change should not be considered an
amendment. The applicant shall also submit the written information to
the advisory agency.

(b) The department shall determine within five working days of re-
ceipt of the advisory agency recommendation concerning an amend-
ment whether the change constitutes an amendment to an application.

(c) When an application has been amended, the review period may
be extended at the written request of the advisory review agency for a
period not to exceed forty—five days.

(6) An application for concurrent review may be amended according
to the following provisions:

(a) The department, in consultation with the advisory review agen-
cy, shall determine when an application has been amended.

(b) An amendment may be made through the first forty-five days of
the concurrent review process. When an applicant amends an applica-
tion, the review period for all applications reviewed concurrently shall
be extended by a single thirty—day period. The forty—five days for
amendments shall be divided as follows:

(i) During the first thirty days an applicant or applicants may
amend an application one or more times.

(ii) When an amendment has been made to an application in the
first thirty days, all applicants may make one final amendment during
the remaining fifteen days of the forty—five day period.

(iii) The department shall send written notice to all applicants when
an amendment to an application is submitted.

(iv) If no amendment has been made to any application through the
thirty~day period, no amendments may be made during the subsequent
fifteen~day period.

(c) Any information submitted after the amendment period which
has not been requested in writing by the department shall be returned
to the person submitting the information and shall not be considered in
the review of the application.
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AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-110 CATEGORIES OF REVIEW. (1) In the re-
view of any certificate of need application, one of the following review
processes shall be used: Regular review, concurrent review, emergency
review, expedited review, or administrative review.

(2) Determination of review process.

The department, after any necessary consultation with the appropri-
ate advisory review agencies, shall determine which review process will
be used in the review of a given certificate of need application.

(a) Administrative review.

(i) The secretary's designee shall have the authority to review an
abbreviated application proposing the obligation of any capital expen-
diture by or on behalf of a health care facility decreasing the total
number of licensed beds or relocating licensed beds from one facility to
another, by ten beds or ten percent, whichever is less, in any two-year
period. Prior to making a determination of administrative review, the
secretary's designee shall consult with the advisory review agencies.

(ii) An abbreviated application shall be submitted in a form accept-
able to the secretary's designee in accordance with the provisions of
WAC ((248=19=280)) 246-310-090 (1)(b).

(iii) Such review shall be completed within ten working days after
receipt of an application.

(b) Emergency review.

(i) Beginning January 1, 1981, an emergency review may, with the
written consent of the appropriate advisory review agencies, be con-
ducted when an immediate capital expenditure is required in order for
a health care facility to maintain or restore basic and essential patient
services.

(ii) The department may, after consulting with the appropriate ad-
visory review agencies, determine an application submitted for emer-
gency review does not qualify for such review. Such a determination
and notification to the applicant shall be made within five days after
receipt of the application. When the department makes a determina-
tion an application is not subject to emergency review procedures, the
application will be reviewed under another review process appropriate
for the type of undertaking proposed. The department will notify the
applicant of the other process under which the application will be
reviewed.

(c) Expedited review.

Beginning July 24, 1983, an expedited review shall be conducted on
a certificate of need application for the following:

(i) Projects proposed for the correction of deficiencies as described
in WAC ((248=19=415)) 246-310-480, except projects for the repair
to or correction of deficiencies in the physical plant necessary to main-
tain state licensure, which are exempt from review by the provisions of
WAC ((248=19=236(12))) 246-310-020, if they do not substantially
affect patient charges.

(ii) The replacement of equipment having similar functional capa-
bility and not resulting in the offering or development of any new
health services.

(iii) Demonstration or research projects: PROVIDED, That such
projects do not involve a change in bed capacity or the provision of a
new institutional health service.

(iv) Acquisition of an existing health care facility.

(v) Projects limited to predevelopment expenditures.

(d) Regular review process.

The regular review process shall be used for any application unless
the department has determined the emergency, expedited, or concur-
rent review process will be used in the review of such application. The
regular review process will also be used to review applications for pro-
jects solely for the purposes listed in WAC ((248=19=236(12})) 246-
310020 determined by the department to substantially affect patient
charges, unless the project qualifies for an expedited review under sub-
section (2)(b)(i) of this section.

(e) Concurrent review process.

The concurrent review process shall be used for all applications de-
termined to be competing in accordance with WAC ((248=19=327))
246-310-120.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-120 CONCURRENT REVIEW PROCESS. (1)
Projects for which the department may establish concurrent review
schedules are identified in RCW 70.38.115(7). An annual concurrent
review has been scheduled for competing projects proposing:
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(a) New nursing homes,

(b) Nursing home bed additions,

(c) The redistribution of beds from the following facility and service
categories to skilled nursing facility beds:

(i) Acute care,

(ii) Boarding home, or

(iii) Intermediate care for the mentally retarded, or

(d) The redistribution of beds from the following facility and service
categories to intermediate care facility beds:

(i) Acute care, or

(ii) Boarding home, and

(e) The relocation of nursing home beds from one county or nursing
home planning area to another county or nursing home planning area.

(2) Procedures for the concurrent review process shall be as follows:

(a) Submittal of initial applications.

(i) Each applicant shall submit simultaneously copies of the appli-
cation to each reviewing agency.

(ii) Each applicant if requested in writing shall provide a copy of his
or her application to the applicant of each other competing application.

(b) Screening of the initial applications.

(i) The department and the appropriate advisory agencies shall
screen each initial application during the screening period of the appli-
cable concurrent review cycle schedule.

(ii) The screening period shall begin on the first work day following
the last day of the initial application submittal period for the applica-
ble concurrent review cycle schedule.

(iii) The department by the end of the screening period of the appli-
cable concurrent review cycle schedule shall send a written request for
supplemental information to each applicant.

(iv) Each applicant by the end of the final application submittal pe-
riod shall respond to the department's written request for supplemental
information in one of the following ways:

(A) Submitting the requested written supplemental information, or

(B) Submitting a written request that the incomplete application be
reviewed without supplemental information.

(c) Reviewing of final applications.

(i) The department shall commence the review of competing appli-
cations on the date prescribed for the applicable concurrent review cy-
cle schedule.

(ii) The total number of days in the advisory and final review peri-
ods shall not exceed one hundred and thirty-five, unless extended in
accordance with subsection (2){(d) of this section.

(iii) The appropriate advisory review agencies shall submit written
findings and recommendations on each competing application to the
department within ninety days from the beginning of the advisory re-
view period, unless the advisory review period is extended in accord-
ance with subsection (2)(d) of this section.

(iv) The department shall conclude its final review and the sec-
retary's designee shall take action on a certificate of need application
within forty—five days after the end of the advisory review agencies'
review period, unless extended in accordance with subsection (2)(d) of
this section.

(d) Extending review of final applications.

(i) The advisory review period shall be extended in accordance with
the provisions of WAC ((248=15-295)) 246-310-100(6).

(ii) The final review period may be extended by the department un-
der the following provisions:

(A) The department informs each applicant of the competing appli-
cations of the existence of an unresolved pivotal issue.

(B) The department may make a written request for additional in-
formation from one or more of the applicants of the competing
applications.

(C) The department shall specify in the written request a deadline
for receipt of written responses.

(D) Each applicant receiving such written request may provide a
written response within the specified deadline.

(E) The department may extend the final review period for all com-
peting applications up to thirty days after the receipt of the last re-
sponse to the department's request for additional information or after
the specified deadline, whichever occurs first.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-130 NURSING HOME CONCURRENT RE-
VIEW CYCLES. (1) The department shall review concurrently during
review cycles established under subsection (6) of this section the
following;:
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(a) New nursing homes,

(b) Nursing home bed additions, or

(c) Redistribution of beds from the following facility or service cat-
egories to skilled nursing care beds:

(i) Acute care,

(ii) Boarding home care, or

(iii) Intermediate care for the mentally retarded; or

(d) Redistribution of beds from the following facility or service cat-
egories to intermediate care facility beds:

(i) Acute care, or

(ii) Boarding home care.

(2) Undertakings of type A continuing care retirement communities
(CCRGs), as defined in subsection (3)(b)(i) of this section which do
not propose or are not operating within a transition period as defined in
subsection (3)(d) of this section during development, and which meet
the following conditions, shall be reviewed under the regular review
process per WAC ((248=19=336)) 246-310-160:

(a) The number of nursing home beds requested in a single under-
taking shall not exceed sixty; and

(b) After project completion, the number of nursing home beds, in-
cluding those with which the CCRC contracts, shall not exceed one
bed for each four independent living units within the CCRC. In com-
puting this ratio, only independent living units of the CCRC already
existing, and/or scheduled for completion at the same time as the pro-
posed nursing home beds under the same financial feasibility plan,
shall be counted.

(3) For purposes of this section, the following definitions shall be
used:

(a) "Continuing care contract” means a contract to provide a per-
son, for the duration of the person's life or for a term in excess of one
year, shelter along with nursing, medical, health-related, or personal
care services, in exchange for payment of an entrance fee, periodic
charges, or both. Continuing care contracts include, but are not limited
to, life care agreements and mutually terminable contracts. The living
space and services under a continuing care contract may or may not be
provided at the same location.

(b) "Continuing care retirement community (CCRC)" means any of
a variety of entities providing shelter and services based on continuing
care contracts with its enrollees. CCRCs are categorized as follows:

(i) "Type A CCRC" means a CCRC meeting the following
requirements:

(A) Maintains for a period in excess of one year a CCRC contract
with its enrollees or residents for a contractually guaranteed range of
services from independent living through nursing home care, including
some form of assistance with activities of daily living;

(B) Continues a contract if an enrollee or resident is no longer able
to pay for services;

(C) Offers services only to contractual enrollees with limited excep-
tion related to use of transition periods; and

(D) Prohibits Medicaid program liability for costs of care even if the
member depletes his or her personal resources.

(ii) "Type B CCRC" means a CCRC meeting the following
requirements:

(A) Maintains for a period in excess of one year a CCRC contract
with its enrollees or residents,

(B) May provide a range of services beyond nursing home care,

(C) May terminate a contract if an enrollee or resident is unable to
pay for services,

(D) May admit patients to the nursing home who are not CCRC
enrollees or residents, and

(E) May maintain Medicaid contracts and/or other requirements
for third—party payment.

(¢) "Enrollee” of a CCRC means an individual who has signed a
continuing care contract with a CCRC.

(d) "Transition period" means a period of time, not exceeding five
years, between the date an enrollee becomes the first resident of a type
A CCRC and the date it fully meets the requirements of a type A
CCRC as contained in the current state health plan.

(4) The annual nursing home concurrent review consists of the fol-
lowing cycles:

(a) One of the annual cycles is reserved for the review of competing
applications submitted by or on behalf of:

(i) Type A CCRCs applying for nursing home beds available from
the statewide CCRC allotment as described in WAC ((248=19=

373(83)) 246-310-380(5);
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(ii) Type A CCRCs which propose or are operating within a transi-
tion period during development and are not applying for nursing home
beds available from any nursing home planning area; and

(iii) Type B CCRCs applying for nursing home beds available from
the statewide CCRC allotment ((as—described—m—WAEC—248=19=
373(8Y)).

(b) Two other cycles are for review of competing applications for
nursing home beds needed in half of the nursing home planning areas;
and

(c) Until whichever occurs first, December 31, 1990, or issuance of a
certificate of need for all or part of those available beds, one cycle is
reserved for the review of competing applications submitted for nursing
home beds available from the King County AIDS nursing home bed
allotment established under WAC ((248=19=373(9))) 246-310-400.

(5) The department shall use the following nursing home concurrent
review application filing procedures:

(a) Each applicant shall:

(i) File the required number of copies of each application as speci-
fied in the application information requirements, and

(ii) Mail or deliver the application so that the department receives it
no later than the last day for initial application receipt as prescribed in
the schedule for that concurrent review cycle.

(b) The department shall:

(i) Only review applications for which a letter of intent, as described
in WAC ((248=19=278)) 246-310-080, was mailed or delivered to the
department before the last day for receipt of letters of intent as indi-
cated below;

(ii) Begin screening all applications received during the initial appli-
cation period on the first working day following the close of that peri-
od; and

(iii) Return to the applicant any application received after the last
day of the initial application receipt period.

(6) The schedules for the annual nursing home bed concurrent re-
view cycles shall be as follows:

(a) For those applications described in subsection (4)(a) of this sec-
tion, the concurrent review cycle schedule shall be as follows:

(i) Period for receipt of letters of intent shall begin on the first
working day of June and end on the first working day of July,

(ii) Period for receipt of initial applications shall begin on the first
working day of July and end on the first working day of August,

(iii) End of initial application completeness screening period is the
first working day of September,

(iv) End of final application receipt period is the first working day of
October, and

(v) Beginning of concurrent review period is October 16 or first
working day after that date.

(b) For competing applications submitted for nursing home beds
available for the Chelan/Douglas, Clallam, Clark/Skamania, Cowlitz,
Grant, Grays Harbor, Island excluding Camano, Jefferson, King,
Kittitas, Klickitat, Okanogan, Pacific, San Juan, Skagit, Spokane, and
Yakima nursing home planning areas, the concurrent review cycle
schedule shall be as follows:

(i) Period for receipt of letters of intent shall begin on the first
working day of July and end on the first working day of August,

(ii) Period for receipt of initial applications shall begin on the first
working day of August and end on the first working day of September,

(iii) End of initial application completeness screening period is the
first working day of October,

(iv) End of final application receipt period is the first working day of .
November, and

(v) Beginning of concurrent review period is November 16 or first
working day after that date.

(c) For competing applications submitted for nursing home beds
available for the Adams, Asotin, Benton, Columbia, Ferry, Franklin,
Garfield, Kitsap, Lewis, Lincoln, Mason, Pend Oreille, Pierce,
Snohomish including Camano, Stevens, Thurston, Wahkiakum, Walla
Walla, Whatcom, and Whitman nursing home planmng areas, the
concurrent review cycle schedule shall be as follows:

(i) Period for receipt of letters of intent shall begin on the first
working day of August and end on the first working day of September,

(ii) Period for receipt of initial applications shall begin on the first
working day of September and end on the first working day of
October,

(iii) End of initial application completeness screening period is the
first working day of November,

(iv) End of final application receipt period is the first working day of
December, and
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(v) Beginning of concurrent review period is December 16 or first
working day after that date.

(d) For those applications described in subsection (4)(c) of this sec-
tion, the concurrent review cycle shall be as follows:

(i) Period for receipt of letters of intent shall begin on February 17,
1989, and end on March 3, 1989;

(ii) Period of receipt of initial applications shall begin on March 6,
1989, and end on March 20, 1989;

(iii) End of initial application completeness screening period is April
3, 1989;

(iv) End of final application receipt period is April 17, 1989;

(v) Beginning of concurrent review period is April 17, 1989;

(vi) End of the advisory review period is June 16, 1989; and

(vii) End of the final review period is July 14, 1989.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-150 EXPEDITED REVIEW PROCESS. (1) The
expedited review process shall not exceed fifty days from the beginning
of the review period unless extended in accordance with the provisions
of subsection (2) of this section. PROVIDED HOWEVER, That the
appropriate regional health council consents in writing to a thirty—day
review period. If the regional health council does not consent to a thir-
ty—day review period, the expedited review process shall not exceed
eighty days from the beginning of the review period.

(a) If the advisory agencies' review period is thirty days, advisory
review agencies shall submit written findings and recommendations to
the department within thirty days of the beginning of the review peri-
od. If the advisory agencies' review period is sixty days, the advisory
review agencies shall submit written findings and recommendations to
the department within sixty days of the beginning of the review period.

(b) The department shall complete its final review and the sec-
retary's designee shall make his or her decision on a certificate of need
application under an expedited review within twenty days of the end of
the review period or extended review period of the advisory review
agencies.

(2) The review period for an expedited review may be extended ac-
cording to the following provisions:

(a) If the regional health council has consented to a thirty—day re-
view period, the review period may be extended for up to an additional
thirty days upon the written request of the advisory review agency
when additional time is needed by the advisory review agency, to com-
plete the review and submit written findings and recommendations to
the department and/or up to an additional forty—five days in accord-
ance with WAC ((248=19=295)) 246-310-100. The department may
grant further extensions to this review period: PROVIDED, The per-
son submitting the certificate of need application gives written consent
to further extension.

(b) If an issue, which is pivotal to the decision of the secretary's
designee remains unresolved, the department may make one request
for additional information from the person submitting the application.
The department may extend its final expedited review period up to but
not exceeding thirty days after receipt of the applicant's written re-
sponse to the department's request for information.

(c) The department may extend either the expedited review period
for the advisory review agencies or the department's final review period
upon receipt of a written request of the person submitting the applica-
tion: PROVIDED HOWEVER, That such an extension shall not ex-
ceed sixty days.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-160 REGULAR REVIEW PROCESS. (1) The
regular review process shall not exceed ninety days from the beginning
of the review period and shall be conducted in accordance with this
section unless the review period is extended in accordance with the
provisions of subsection (2) of this section.

(a) Within sixty days from the first day of the review period, the
advisory review agencies shall submit written findings and recommen-
dations on a certificate of need application to the department unless
either of the advisory review agencies has requested and received an
extension of this review period from the department.

(b) The department shall complete its final review and the sec-
retary's designee shall make a decision on a certificate of need appli-
cation within thirty days of the end of the review period or extended
review period of the advisory review agencies.
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(2) The review period for a regular review may be extended accord-
ing to the following provisions:

(a) The advisory agencies' review period may be extended for up to
an additional thirty days upon the written request of either of the ad-
visory review agencies when such additional time is needed to complete
the review and submit written findings and recommendations to the
department and/or up to an additional forty-five days in accordance
with WAC ((248=19-295)) 246-310-100. The department may grant
further extensions to this review period: PROVIDED, The person sub-
mitting the certificate of need application gives written consent to such
further extensions.

(b) If an issue, which is pivotal to the decision of the secretary's
designee remains unresolved, the department may make one request
for additional information from the person submitting the application.
The department may extend its final review period up to but not ex-
ceeding thirty days after receipt of the applicant's written response to
the department's request for information.

(c) The department may extend either the review period for the ad-
visory review agencies or the department's final review period upon re-
ceipt of a written request of the person submitting the application:
PROVIDED HOWEVER, That such an extension shall not exceed
ninety days.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-170 NOTIFICATION OF BEGINNING OF
REVIEW. (1) Notice required.

The department shall provide written notification of the beginning of
the review of a certificate of need application and notification of the
beginning of the review of a proposed withdrawal of a certificate of
need to affected persons (other than persons residing within the geo-
graphic area served or to be served by the applicant, any persons regu-
larly using health care facilities within that geographic area, and
third—party payers reimbursing health care facilities for services in the
health service area in which the project is proposed to be located), and
any other person submitting a written request that the person's name
be on the mailing list for such notice. Notification of the beginning of
the review of a certificate of need application shall be provided to per-
sons residing within the geographic area served or to be served by the
applicant, to any person regularly using health care facilities within
that geographic area, and third—party payers reimbursing health care
facilities for services in the health service area in which the project is
proposed to be located, through a newspaper of general circulation in
the health service area of the project.

(2) Specific notice requirements.

(a) The department shall give "notification of the beginning of re-
view" of an application after the department and the appropriate advi-
sory review agencies have each received a complete application or the
applicant's request, submitted in accordance with WAC ((248=19=
280)) 246-310-090 (2)(c), that review of the application begin. Such
notice shall be given according to the following requirements:

(i) Emergency review.

When an application is being reviewed under the emergency review
process, required notices shall be given within five working days fol-
lowing the receipt of a complete application or the applicant's written
request that review of the application begin.

(ii) Expedited and regular review.

When an application is being reviewed under the expedited or regu-
lar review process, required notices shall be given within five working
days of a declaration that the application is complete or the applicant's
request that review of the application begin.

(b) The department shall give notification of the beginning of the
review of a proposed withdrawal of a certificate of need when the de-
partment determines there may be good cause to withdraw a certificate
of need.

(c) The notices shall include:

(i) A general description of the project;

(ii) In the case of a proposed withdrawal of a certificate of need, the
reasons for the proposed withdrawal;

(iii) The proposed review schedule;

(iv) The period within which one or more affected persons may re-
quest the conduct of a public hearing during the review;

(v) The name and address of the agency to which a request for a
public hearing should be sent;

(vi) The manner in which notification will be provided of the time
and place of any hearing so requested;
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(vii) Notice that any affected person wishing to receive notification
of a meeting on the application called by the department after the end
of the advisory agencies review period shall submit a written request to
the department to receive notification of such meetings; and

(viii) The period within which any affected person may request noti-
fication of the meetings referenced in subsection (2)(c)(vii) of this
section.

(d) The notices to other affected persons shall be mailed on the same
date the notice to the public is mailed to the newspaper for publication.

(3) Beginning of review.

(a) Review of a certificate of need application under the expedited
or regular review process shall begin on the day the department sends
notification of the beginning of review to the general public and other
affected persons unless the department has received a written request
from the applicant pursuant to WAC ((248=15=280)) 246-310-090
(2)(c)(iii), in which case review shall begin upon receipt of such
request.

(b) Review of certificate of need applications under the concurrent
review process shall begin fifteen days after the conclusion of the pub-
lished time period for the submission of final applications subject to
concurrent review.

(c) Review of a certificate of need application under emergency re-
view shall begin on the first day after the date on which the depart-
ment and the appropriate advisory review agencies have determined
the application is complete, or have each received a written request to
begin review submitted by the applicant in accordance with WAC
((248=19=280)) 246-310-090 (2)(c).

(d) Review of a proposed withdrawal of a certificate of need shall
begin on the day the department sends notification of the beginning of
review to the general public and to other affected persons.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-180 PUBLIC HEARINGS. (1) "Opportunity for
a public hearing,” as used in this section, shall mean a public hearing
will be conducted if a valid request for such a hearing has been sub-
mitted by one or more affected persons.

(2) The department shall provide opportunity to affected persons for
a public hearing on:

(a) A certificate of need application which is under review, unless
the application is being reviewed according to the emergency or expe-
dited review processes; and

(b) The proposed withdrawal of a certificate of need.

This requirement for a public hearing shall be satisfied if the appro-
priate regional health council has provided opportunity for such a pub-
lic hearing to "affected persons” as this term is defined in WAC
((248=19=220)) 246-310-010: PROVIDED HOWEVER, That the
department has delegated the responsibility for such hearing to the ap-
propriate regional health council, and such regional health council.has
followed public hearing procedures required under the provisions of
this section.

(3) To be valid, a request for a public hearing on a certificate of
need application or on the proposed withdrawal of a certificate of need
shall:

(a) Be submitted in writing;

(b) Be received by the agency identified in the "notification of be-
ginning of review" within fifteen days after the date on which the de-
partment's "notification of beginning of review" for the particular cer-
tificate of need application or proposed withdrawal of a certificate of
need was published in a newspaper of general circulation; and

(c) Include identification of the particular certificate of need appli-
cation or proposed certificate of need withdrawal for which the public
hearing is requested and the full name, complete address, and signa-
ture of the person making the request.

(4) The department or the regional heaith council to which the de-
partment delegated responsibility for public hearings shall give written
notice of a public hearing conducted pursuant to this section.

(a) Written notice shall be given to affected persons and the public
at least fifteen days prior to the beginning of the public hearing.

(b) The notices shall include: Identification of the certificate of need
application or certificate of need on which the public hearing is to be
conducted and the date, time, and place of the public hearing.

(c) Notice to the general public to be served by the proposed project
to which the certificate of need application or certificate of need per-
tains shall be through a newspaper of general circulation in the health
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service area of the proposed project. The notices to other affected per-
sons shall be mailed on the same date the notice to the public is mailed
to the newspaper for publication.

(5) In a public hearing on a certificate of need application or on a
proposed withdrawal of a certificate of need, any person shall have the
right to be represented by counsel and to present oral or written argu-
ments and evidence relevant to the matter which is the subject of the
hearing. Any person affected by the matter may conduct reasonable
questioning of persons who make relevant factual allegations.

(6) The department or regional health council, whoever conducts the
hearing, shall maintain a verbatim record of a public hearing and shall
not impose fees for the hearing.

(7) The department shall not be required to conduct a public hear-
ing on a certificate of need application being reviewed according to the
emergency or expedited review procedures.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-190 EX PARTE CONTACTS. (1) There shall be
no ex parte contacts as defined in WAC ((248=19=220)) 246-310-
010(17) after whichever of the following occurs last:

(a) The conclusion of a public hearing held in accordance with
WAC ((248=19=320)) 246-310-180, or

(b) The final action of the appropriate regional health council, or

(c) The final action of the hospital commission.

(2) Any of the following communications shall not be considered ex
parte contacts:

(a) A communication regarding the procedure or process of the
review.

(b) A communication made in a meeting open to the public request-
ed by the department and reasonable notice of the meeting has been
given to the applicant, the advisory review agencies, all applicants in a
concurrent review, and all persons having previously requested in writ-
ing to be notified of all such meetings or written requests for informa-
tion concerning a specific application for certificate of need or a spe-
cific-proposed withdrawal of a certificate of need.

(c) A written request for information made by the department and
provided to all persons specified in subsection (2)(b) of this section.

(d) A response to a request made by the department in a meeting
held in accordance with subsection (2)(b) of this section or in response
to subsection (2)(c) of this section, and submitted to the department
and to all persons specified in subsection (2)(b) of this section.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-200 BASES FOR FINDINGS AND ACTION
ON APPLICATIONS. (1) The findings of the department's review of
certificate of need applications and the action of the secretary's desig-
nee on such applications shall, with the exceptions provided for in
WAC ((248=19=H0—and—248=19—415)) 246-310-470 and 246-310-
480 be based on determinations as to:

(a) Whether the proposed project is needed;

(b) Whether the proposed project will foster containment of the
costs of health care;

(c) Whether the proposed project is financially feasible; and

(d) Whether the proposed project will meet the criteria for structure
and process of care identified in WAC ((248=19=396)) 246-310-230.

(2) The decision on a certificate of need application shall be consis-
tent with the state health plan in effect at the time the secretary's des-
ignee made the original or reconsidered or remanded decision. A find-
ing of inconsistency shall not be based solely on the fact a proposed
project is not specifically referenced in the state health plan.

(3) Criteria contained in this section and in WAC ((248-19=376;
248=19=-380;248=19-3%6and248=19—400)) 246-310-210, 246-310—
220, 246-310-230, and 246-310-240 shall be used by the department
in making the required determinations.

(a) In the use of criteria for making the required determinations, the
department shall consider:

(i) The consistency of the proposed project with the applicable re-
gional health plan (RHP) and annual implementation plan (AIP), and
the state health plan (SHP);

(ii) The standards in the state health plan identified to be used for
certificate of need review purposes and applicable to the type of project
under review;
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(iii) In the event standards in the state health plan or regional
heaith plan do not address in sufficient detail for a required determi-
nation the services or facilities for health services proposed, the de-
partment may consider standards not in conflict with the state health
plan or regional health plan in accordance with subsection (3)(b) of
this section;

(iv) The findings and recommendations of the regional health coun-
cil and the hospital commission (in relation to the immediate and
long-range financial feasibility of a hospital project as well as the
probable impact of such project on the cost of and charges for provid-
ing health services by the hospital, including recommendations to ap-
prove, conditionally approve, partially approve, or deny an applica-
tion); and

(v) The relationship of the proposed project to the long—range plan
(if any) of the person proposing the project.

(b) The department may consider any of the following in its use of
criteria for making the required determinations:

(i) Nationally recognized standards from professional organizations;

(ii) Standards developed by professional organizations in
Washington state;

(iii) Federal Medicare and Medicaid certification requirements;

(iv) State licensing regulations; .

(v) The hospital commission's policies, guidelines and regulations;

(vi) Applicable standards developed by other individuals, groups, or
organizations with recognized expertise related to a proposed under-
taking; and

(vii) The written findings and recommendations of individuals,
groups, or organizations with recognized expertise related to a pro-
posed undertaking, with whom the department consuits during the re-
view of an application.

(c) At the request of an applicant, the department shall identify the
criteria and standards it will use prior to the submission and screening
of a certificate of need application: PROVIDED HOWEVER, That
when a person requests identification of criteria and standards prior to
the submission of an application, the person shall submit such descrip-
tive information on a project as is determined by the department to be
reasonably necessary in order to identify the applicable criteria and
standards. The department shall respond to such request within fifteen
working days of its receipt. In the absence of an applicant's request
under this subsection, the department shall identify the criteria and
standards it will use during the screening of a certificate of need appli-
cation. The department shall inform the applicant about any consulta-
tion services it will use in the review of a certificate of need application
prior to the use of such consultation services.

(d) Representatives of the department or consultants whose services
are engaged by the department may make an on-site visit to a health
care facility, or other place for which a certificate of need application
is under review, or for which a proposal to withdraw a certificate of
need is under review when the department deems such an on-site visit
is necessary and appropriate to the department's review of a proposed
project.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-210 DETERMINATION OF NEED. The deter-
mination of need for any project shall be based on the following crite-
ria, except these criteria will not justify exceeding the limitation on in-
creases of nursing home beds provided in WAC ((248=19=373)) 246
310-810.

(1) The population served or to be served has need for the project
and other services and facilities of the type proposed are not or will not
be sufficiently available or accessible to meet that need. The assess-
ment of the conformance of a project with this criterion shall include,
but need not be limited to, consideration of the following:

(a) In the case of a reduction, relocation, or elimination of a service,
the need the population presently served has for the service, the extent
to which the need will be met adequately by the proposed relocation or
by alternative arrangements, and the effect of the reduction, elimina-
tion, or relocation of the service on the ability of low—income persons,
racial and ethnic minorities, women, handicapped persons, and other
underserved groups and the elderly to obtain needed health care;

(b) In the case of health services or facilities proposed to be provid-
ed, the efficiency and appropriateness of the use of existing services
and facilities similar to those proposed;

(c) In the case of an application by an osteopathic or allopathic fa-
cility for a certificate of need to construct, expand, or modernize a
health care facility, acquire major medical equipment, or add services,
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the need for that construction, expansion, modernization, acquisition of
equipment, or addition of services on the basis of the need for and the
availability in the community of services and facilities for osteopathic
and allopathic physicians and their patients, and the impact on existing
and proposed institutional training programs for doctors of osteopathy
and medicine at the student, internship, and residency training levels;
and

(d) In the case of a project not involving health services, the contri-
bution of the project toward overall management and support of such
services.

(2) All residents of the service area, including low—income persons,
racial and ethnic minorities, women, handicapped persons, and other
underserved groups and the elderly are likely to have adequate access
to the proposed health service or services. The assessment of the con-
formance of a project with this criterion shall include, but not be lim-
ited to, consideration as to whether the proposed services makes a con-
tribution toward meeting the health-related needs of members of med-
ically underserved groups which have traditionally experienced diffi-
culties in obtaining equal access to health services, particularly those
needs identified in the applicable regional health plan, annual imple-
mentation plan, and state health plan as deserving of priority. Such
consideration shall include an assessment of the following:

(a) The extent to which medically underserved populations currently
use the applicant's services in comparison to the percentage of the
population in the applicant's service area which is medically
underserved, and the extent to which medically underserved popula-
tions are expected to use the proposed services if approved;

(b) The past performance of the applicant in meeting obligations, if
any, under any applicable federal regulations requiring provision of
uncompensated care, community service, or access by minorities and
handicapped persons to programs receiving federal financial assistance
(including the existence of any unresolved civil rights access com-
plaints against the applicant);

(c) The extent to which Medicare, Medicaid, and medically indigent
patients are served by the applicant; and

(d) The extent to which the applicant offers a range of means by
which a person will have access to its services (e.g., outpatient services,
admission by house staff, admission by personal physician).

(3) The resources for the proposed project are not needed for higher
priority alternative uses identified in applicable health plans.

(4) The applicant has substantiated any of the following special
needs and circumstances the proposed project is to serve.

(a) The special needs and circumstances of entities such as medical
and other health professions schools, multidisciplinary clinics and spe-
cialty centers providing a substantial portion of their services or re-
sources, or both, to individuals not residing in the health service areas
in which the entities are located or in adjacent health service areas.

(b) The special needs and circumstances of biomedical and behav-
ioral research projects designed to meet a national need and for which
local conditions offer special advantages.

(c) The special needs and circumstances of osteopathic hospitals and
nonallopathic services.

(5) The project will not have an adverse effect on health professional
schools and training programs. The assessment of the conformance of a
project with this criterion shall include consideration of:

(a) The effect of the means proposed for the delivery of health ser-
vices on the clinical needs of health professional training programs in
the area in which the services are to be provided; and

(b) If proposed health services are to be available in a limited num-
ber of facilities, the extent to which the health professions schools
serving the area will have access to the services for training purposes.

(6) The project is needed to meet the special needs and circum-
stances of enrolled members or reasonably anticipated new members of
a health maintenance organization or proposed health maintenance or-
ganization and the services proposed are not available from nonhealth
maintenance organization providers or other health maintenance or-
ganizations in a reasonable and cost—effective manner consistent with
the basic method of operation of the health maintenance organization
or proposed health maintenance organization. In assessing the avail-
ability of health services from these providers, the department shall
consider only whether the services from these providers:

(a) Would be available under a contract of at least five years'
duration;

(b) Would be available and conveniently accessible through physi-
cians and other health professionals associated with the health mainte-
nance organization or proposed health maintenance organization (for
example — whether physicians associated with the health maintenance
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organization have or will have full staff privileges at a nonhealth
maintenance organization hospital);

(c) Would cost no more than if the services were provided by the
health maintenance organization or proposed health maintenance or-
ganization; and

(d) Would be available in a manner administratively feasible to the
health maintenance organization or proposed health maintenance
organization.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-250 OPEN HEART SURGERY. (1) Open heart
surgery means a specialized surgical procedure (excluding organ
transplantation) which utilizes a heart-lung bypass machine and is in-
tended to correct congenital and acquired cardiac and coronary artery
disease.

(2) Open heart surgery is a tertiary service as listed in WAC ((248=
19=231)) 246-310-020. To receive approval an open heart surgery
program must meet the following standards in addition to applicable
review criteria in WAC ((
248=19-400)) 246-310-210, 246—310—220 246—310—%and 246—
310-240.

(3) There shall be a minimum volume of two hundred adult open
heart surgery procedures (one hundred if exclusively pediatric) per-
formed annually in each institution performing open heart surgery
within three years of initial operation.

(4) To receive approval an application shall meet the following
standards unless the department finds that the new open heart surgery
operating rooms are needed to substantially improve access to care.

(a) New open heart surgery services shall not result in a number of
open heart operating rooms that exceeds the maximum number of open
heart operating rooms needed in the area by 1995, as determined by
multiplying the state's most recent (at the time of the application)
adult or pediatric open heart surgery use rate by the area's 1995 adult
or pediatric populations, and dividing the result by the minimum ca-
pacity of adult or pediatric units (two hundred or one hundred surger-
ies, respectively).

(b) There shall be no new open heart surgery operating rooms ap-
proved until all facilities providing open heart surgery in the planning
area are performing at least two hundred (one hundred for pediatric)
open heart surgeries per year per open heart surgery operating room.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-260 KIDNEY TRANSPLANTATION. (1) Kid-
ney transplantation is a tertiary service as listed in WAC ((248=19=
231)) 246-310-020.

(2) To receive approval a kidney transplant center must meet the
following standards in addition to applicable review criteria in WAC
((248=19=370,248~19=380;248=19~396;and-248=19=400)) 246-310-
210, 246-310-220, 246-310-230, and 246-310-240.

(a) A center shall perform at least fifteen transplants annually by
the fourth year of operation.

(b) A center shall document that it will meet the requirements of
membership to the United Network for Organ Sharing (UNOS) or its
successor organization.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-270 AMBULATORY SURGERY. (1) To re-
ceive approval, an ambulatory surgical facility must meet the following
standards in addition to applicable review criteria in WAC ((248=19=
370;248—19=3806,248=19=390;and-248~19-466)) 246-310-210, 246~

310-220, 246-310-230, and 246-310-240.

(2) The area to be used to plan for operating rooms and ambulatory
surgical facilities is the secondary health services planning area.

(3) Secondary health services planning areas are: San Juan,
Whatcom, East Skagit, Whidbey-Fidalgo, Western North Olympic,
East Clallam, East Jefferson, North Snohomish, Central Snohomish,
East Snohomish, Southwest Snohomish, Kitsap, North King, East
King, Central King, Southwest King, Southeast King, Central Pierce,
West Pierce, East Pierce, Mason, West Grays Harbor, Southeast
Grays Harbor, Thurston, North Pacific, South Pacific, West Lewis,
East Lewis, Cowlitz—Wahkiakum—-Skamania, Clark, West Klickitat,
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East Klickitat, Okanogan, Chelan-Douglas, Grant, Kittitas, Yakima,
Benton—Franklin, Ferry, North Stevens, North Pend Oreille, South
Stevens, South Pend Oreille, Southwest Lincoln, Central Lincoln,
Spokane, Southwest Adams, Central Adams, Central Whitman, East
Whitman, Walla Walla, Columbia, Garfield, and Asotin.

(4) Outpatient operating rooms should ordinarily not be approved in
planning areas where the total number of operating rooms available for
both inpatient and outpatient surgery exceeds the area need.

(5) When a need exists in planning areas for additional outpatient
operating room capacity, preference shall be given to dedicated outpa-
tient operating rooms.

(6) An ambulatory surgical facility shall have a minimum of two
operating rooms.

(7) Ambulatory surgical facilities shall document and provide assur-
ances of implementation of policies to provide access to individuals un-
able to pay consistent with charity care levels provided by hospitals af-
fected by the proposed ambulatory surgical facility. The amount of an
ambulatory surgical facility's annual revenue utilized to finance charity
care shall be at least equal to or greater than the average percentage of
total patient revenue, other than medicare or medicaid, that affected
hospitals in the planning area utilized to provide charity care in the
last available reporting year.

(8) The need for operating rooms will be determined using the
method identified in subsection (9) of this section.

(9) Operating room need in a planning area shall be determined us-
ing the following method:

(a) Existing capacity.

(i) Assume the annual capacity of one operating room located in a
hospital and not dedicated to outpatient surgery is ninety—four thou-
sand two hundred fifty minutes. This is derived from scheduling forty—
four hours per week, fifty—one weeks per year (allowing for five week-
day holidays), a fifteen percent loss for preparation and clean—up time,
and fifteen percent time loss to allow schedule flexibility. The resulting
seventy percent productive time is comparable to the previously oper-
ating hospital commission's last definition of "billing minutes" which is
the time lapse from administration of anesthesia until surgery is
completed.

(ii) Assume the annual capacity of one operating room dedicated to
ambulatory surgery is sixty—eight thousand eight hundred fifty min-
utes. The derivation is the same as (a)(i) of this subsection except for
twenty—five percent loss for prep/clean—up time and scheduling is for a
thirty-seven and one~half hour week. Divide the capacity minutes by
the average minutes per outpatient surgery (see (a)(vii) of this subsec-
tion). Where survey data are unavailable, assume fifty minutes per
outpatient surgery, resulting in a capacity for one thousand three hun-
dred seventy—seven outpatient surgeries per room per year.

(iii) Calculate the total annual capacity (in number of surgeries) of
all dedicated outpatient operating rooms in the area.

(iv) Calculate the total annual capacity (in number of minutes) of
the remaining inpatient and outpatient operating rooms in the area,
including dedicated specialized rooms except for twenty—four hour
dedicated emergency rooms. When dedicated emergency operating
rooms are excluded, emergency or minutes should also be excluded
when calculating the need in an area. Exclude cystoscopic and other
special purpose rooms (e.g., open heart surgery) and delivery rooms.

(b) Future need.

(i) Project number of inpatient and outpatient surgeries performed
within the hospital planning area for the third year of operation. This
shall be based on the current number of surgeries adjusted for fore-
casted growth in the population served and may be adjusted for trends
in surgeries per capita.

(ii) Subtract the capacity of dedicated outpatient operating rooms
from the forecasted number of outpatient surgeries. The difference
continues into the calculation of (b)(iv) of this subsection.

(iii) Determine the average time per inpatient and outpatient sur-
gery in the planning area. Where data are unavailable, assume one
hundred minutes per inpatient and fifty minutes per outpatient sur-
gery. This excludes preparation and cleanup time and is comparable to
"billing minutes."

(iv) Calculate the sum of inpatient and remaining outpatient (from
(b)(ii) of this subsection) operating room time needed in the third year
of operation.

(c) Net need.

(i) If (b)(iv) of this subsection is less than (a)(iv) of this subsection,
divide their difference by ninety—four thousand two hundred fifty min-
utes to obtain the area's surplus of operating rooms used for both in-
patient and outpatient surgery.
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(ii) If (b)(iv) of this subsection is greater than (a)(iv) of this sub-
section, subtract (a)(iv) of this subsection from the inpatient compo-
nent of (b)(iv) of this subsection and divide by ninety—four thousand
two hundred fifty minutes to obtain the area's shortage of inpatient
operating rooms. Divide the outpatient component of (b)(iv) of this
subsection by sixty—eight thousand eight hundred fifty to obtain the
area's shortage of dedicated outpatient operating rooms.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-280 KIDNEY DISEASE TREATMENT CEN-
TERS. (1) To receive approval, a kidney disease treatment center
must meet the following standards in addition to applicable review cri-
teria in WAC ((248=19=376;,248=19=386,248=19=350;—and—248=19=
400)) 246-310-210, 246-310-220, 246-310-230, and 246-310-240.

(2) End stage renal disease planning areas shall be health service
areas. The health service areas are as follows:

(a) Health service Area I includes Clallam, Jefferson, San Juan Is-
land, Kitsap, Pierce, King, Snohomish, Skagit, and Whatcom counties.

(b) Health service Area II includes Thurston, Mason, Grays Har-
bor, Pacific, Wahkiakum, Lewis, Cowlitz, Clark, Skamania, and
Klickitat counties.

(c) Health service Area III includes Okanogan, Chelan, Douglas,
Grant, Kittitas, Yakima, Benton, and Franklin counties.

(d) Health service Area 1V includes Ferry, Stevens, Pend Oreille,
Lincoln, Spokane, Adams, Whitman, Walla Waila, Columbia,
Garfield, and Asotin counties.

(3) The maximum number of dialysis stations needed in an end
stage renal disease planning area shall be determined using the follow-
ing data:

(a) Utilization of a dialysis station or a center.

(i) One hundred percent utilization equals twelve dialyses per week.

(ii) Eighty percent utilization equals 9.6 dialyses per week.

(iii) When determining the utilization of an existing center each
station on which at least six patients have been self/home trained an-
nually shall be deducted from the approved stations.

(iv) When determining the utilization of an existing center, the uti-
lization rate may be reduced to seventy—five percent and seventy per-
cent in facilities with ten percent and twenty percent peritoneal dialysis
patients respectively.

(b) At the time of the application, the most recent Washington state
office of financial management population data.

(c) Historical data of the Northwest renal network.

(d) The health service area's most recent three—year average shall be
used for incidence, death, transplant, and home training rates.

(4) The maximum number of dialysis stations projected as needed in
an ESRD planning area shall be determined using the following
methodology:

(a) Identify the number of incenter patients expected in the planning
area in the year in which the application is submitted.

(i) Add expected new ESRD and re—entry cases per year.

(ii) Subtract expected ESRD patient deaths per year.

(iii) Subtract expected ESRD home training patients per year.

(iv) Subtract the number of expected functional transplants per
year.

(b) Calculate the number of expected dialyses by multiplying the
number of incenter patients by three treatments per week.

(c) Calculate the number of dialysis stations needed in the appli-
cant's projected third full year of operation using eighty percent
utilization.

(5) All kidney disease treatment centers within a reasonable driving
time must be operating at an eighty percent utilization rate before ad-
ditional stations are approved.

(6) New kidney disease treatment centers must reasonably project
an eighty percent utilization rate by the third year of operation.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-350 NURSING HOME AND CONTINUING
CARE RETIREMENT COMMUNITY DEFINITIONS. The de-
partment shall use the definitions in this section in sections WAC
((248=19-=865)) 246-310-360 Nursing home bed need projection

method through WAC ((24&=-t9=8%6—-€ontmumg-cm-rctmmcm-m
)) 246

310-390 Nursing home bed need adjustment.
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(1) "Baseline bed need” means the number of additional nursing
home beds needed in the state or a planning area by the resident pop-
ulation by the projection year.

(2) "Baseline projection” means the number of nursing home beds
calculated by the department as necessary state~wide or within a plan-
ning area, by the end of the projection period, for reasonable and ap-
propriate use by the resident population.

(3) "Bedded” is a term which describes the adequacy of the bed
supply within a planning area relative to the baseline projection.

(a) A planning area is "under-bedded” if the area's bed-to-popu-
lation ratio is less than the target ratio.

(b) A planning area is "adequately bedded” if the area’s bed—to—
population ratlo is between the target ratio and the state-wide current
ratio.

(c) A planning area is "over-bedded” if its bed—to—population ratio
is greater than the state-wide current ratio.

(4) "Bed supply" means within a geographic area the total number
of:

(a) Nursing home beds which are licensed or certificate of need ap-
proved but not yet licensed, excluding:

(i) Those nursing home beds certified as intermediate care facility
for the mentally retarded (ICF-MR) the operators of which have not
signed an agreement on or before July 1, 1990, with the department of
social and health services to give appropriate notice prior to termina-
tion of the ICF-MR service;

(ii) New or existing nursing home beds within a Type A CCRC
which are approved under the provisions of WAC ((248=19=8160))
246-310-380(5); or

(1i1) Nursing home beds within a CCRC which is excluded from the
definition of a health care facility per RCW 70.38.025(6); and

(iv) In computing the bed supply of a planning area, but not in
computing state—wide bed supply, new nursing home beds within a
Type B CCRC as defined in subsection (8)(b) of this section.

(b) Licensed hospital beds used for long-term care or certificate of
need approved hospital beds to be used for long—term care not yet in
use, excluding swing—beds.

(5) "Bed-to-population ratio” means the bed supply per one thou-
sand persons of the estimated or forecast resident population age sixty—
five and older, and includes the following:

(a) "State—wide current ratio” means a bed-to—population ratio
computed from the most recent state-wide bed supply and the most
recent estimate of the state—wide resident population.

(b) "Target ratio” means a bed—to—population ratio of forty—five es-
tablished for planning and policy—making purposes.

(6) "Concurrent reviews” have been scheduled in WAC ((248=19=
327)) 246-310-120 for competing projects proposing nursing home
beds. The redistribution of nursing home beds certified as intermediate
care for the mentally retarded (ICF-MR) to skilled nursing facility
beds will not be subject to concurrent review when the ICF-MR beds
have been counted in the "bed supply” as referenced in subsection
(4)(a)(i) of this section.

(7) "Continuing care contract” means a contract providing a person,
for the duration of that person's life or for a term in excess of one year,
shelter along with nursing, medical, health-related, or personal care
services. The contract is conditioned on the transfer of property, the
payment of an entrance fee to the provider of such services, or the
payment of periodic charges for the care and services involved. A con-
tinuing care contract is not excluded from this definition because the
contract is mutually terminable or because shelter and services are not
provided at the same location.

(8) A "continuing care retirement community (CCRC)" means any
of a variety of entities, unless excluded from the definition of health
care facility under RCW 70.38.025(6), which provides shelter and ser-
vices based on continuing care contracts with its members. CCRCs are
categorized as follows:

(a) "Type A CCRC" means a CCRC which:

(i) Maintains for a period in excess of one year a CCRC contract
with a member which provides or arranges for at least the following
specific services:

(A) Independent living units;

(B) Nursing home care with no limit on the number of medically
needed days;

(C) Assistance with activities of daily living; and

(D) Services equivalent in scope to either state chore services or
Medicaid home health services;

(ii) Continues a contract, if a member is no longer able to pay for
services;
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(iii) Offers services only to contractual members with limited excep-
tion during a transition period; and

(iv) Holds the Medicaid program harmless from liability for costs of
care, even if the member depletes his or her personal resources.

(b) "Type B CCRC" means a CCRC which:

(i) Maintains for a period in excess of one year a CCRC contract
with its members;

(ii) Provides shelter along with nursing, medical, health—related, or
personal care services;

(iii) May terminate a contract, if a member is unable to pay for
services;

(iv) May admit patients to the nursing home who are not CCRC
members; and

(v) May maintain Medicaid contracts and/or other requirements for
third party payment.

(9) A "member” of a CCRC means an individual who has signed a
continuing care contract with a CCRC.

(10) "Net bed need" means baseline bed need of a planning area
changed by any redistributions as follows:

(a) Adding nursing home beds being redistributed from another
nursing home planning area or areas; or

(b) Subtracting nursing home beds being redistributed to another
nursing home planning area or areas.

(11) "Planning and service area" (PSA) means the geographic area
of one or more counties designated by the department of social and
health services' aging and adult services administration to be repre-
sented by a single area agency on aging.

(12) "Planning area” means each individual county designated by
the department as the smallest geographic area for which nursing
home bed need projections are developed, except as follows:

(a) Clark and Skamania counties shall be one planning area.

(b) Chelan and Douglas counties shall be one planning area.

(c) Camano Island shall be included in Snchomish County and ex-
cluded from Island County.

(13) "Projection period” means the interval of time between July 1,
1990, and June 30, 1993.

(14) "Projection year" means the time interval between July 1,
1992, and June 30, 1993.

(15) "Redistribution” means a shift of net bed need among planning
areas in accordance with a redistribution plan as described in WAC
((248=15-816)) 246-310-380(4).

(16) "Resident population” means the number of residents sixty—five
years of age and older living within the same geographic area which:

(a) Excludes contract holders living within a Type A CCRC:

(i) With approval for new nursing home beds under the provisions of
WAC ((248=15=810)) 246-310-380(5); or

(ii) Excluded from the definition of a health care facility per RCW
70.38.025(6);

(b) Is calculated using demographic data obtained from:

(i) The office of financial management; and

(ii) Certificate of need applications and exemption requests previ-
ously submitted by Type A CCRC.

(17) "Swing beds" means up to the first five hospital beds designat-
ed by an eligible rural hospital which are available to provide either
acute care or long—term nursing services as required.

(18) "Transition period” means the period of time, not exceeding
five years, between the date the facility is inhabited by a member and
the date it fully meets the requirements of a Type A CCRC as con-
tained in subsection (8)(a) of this section.

AMENDATORY SECTION (Amending Order 121 [179], filed
12/27/90 [7/10/91], effective 1/31/91 [8/10/91])

WAC 246-310-380 NURSING HOME BED NEED STAN-
DARDS. (1) The department shall use the following rules to interpret
the certificate of need review criteria contained in WAC ((248=19-
376)) 246-310-210(1) for applications proposing the following:

(a) Construction, development, or other establishment of a new
nursing home;

(b) Increase in the licensed bed capacity of a nursing home or a
hospital long—term care unit; or

(¢) Change in license category of beds from the following to nursing
home or hospital long-term care unit beds:

(i) Acute care; or

(ii) Boarding home care.
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(2) The department shall comply with the following time schedule
for developing bed need projections:

(a) By the last working day in January of each year, the department
shall recalculate the baseline projection for each planning area.

(b) By the last working day in January of each year, the department
shall provide the aging and adult services administration of the de-
partment of social and health services with the baseline bed need for
each planning area, pending the department's decisions on applications
submitted during the previous year's nursing home concurrent review
cycles.

(c) By the last working day in January of each year, the department
shall rank order planning areas from lowest to highest by the projected
current supply ratio.

(d) By the first working day of June of each year, the department
shall calculate the net bed need for each planning area.

(3) The following are the baseline projections for the projection pe-
riod, listed by planning and service area and planning area. When a
planning area baseline projection is greater than the "bed supply” no
beds can be added until the state-wide target ratio is reached, except
as allowed in subsection (6) of this section.

Planning area Baseline projection

(a) PSA #1
Clallam 480
Grays Harbor 488
Jefferson 175
Pacific 172

(b) PSA #2
Island excluding Camano 397
San Juan 92
Skagit 605
Whatcom 887

(c)PSA #3

Snohomish including

Camano 2,342

(d) PSA #4
King 9,030
AIDS project 35

(e) PSA#5
Pierce 3,253

() PSA 6
Lewis 467
Mason 302
Thurston 972

(8) PSA {7
Clark/Skamania 1,290
.Cowlitz 521
Klickitat 176
Wahkiakum 28

(h) PSA # 8
Adams 80
Chelan/Douglas 623
Grant 320
Lincoln 95
Okanogan 249

() PSA#9
Asotin 151
Benton 423
Columbia 41
Franklin 181
Garfield 23
Kittitas 182
Walla Walla 412
Yakima 1,459
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Planning area Baseline projection

G) PSA # 11
Ferry 32
Pend Oreille 66
Spokane 2,632
Stevens 193
Whitman 219
(k) PSA # 13
Kitsap 1,108

(4) The aging and adult services administration of the department of
social and health services may submit any redistribution plans to the
department which:

(a) Redistribute baseline bed need among planning areas;

(b) Document the following:

(i) That all involved area agencies on aging support each proposed
redistribution; and

(ii) That the redistribution plan was approved by the assistant sec-
retary for aging and adult services of the department of social and
health services.

(c) Are received by the department no later than April tenth or the
first working day thereafter.

(5) The department shall limit to three hundred the total number of
nursing home beds approved for all Type A CCRC which propose or
are operating within a transition period.

(a) These three hundred beds available for Type A CCRC during
transition periods shall be in addition to the net nursing home beds
needed in all of the planning areas.

(b) All nursing home beds approved for Type A CCRC which pro-
pose or are operating within a transition period shall be counted as
beds within this three hundred bed limitation unless and until the
CCRC fully complies with all provisions of the Type A CCRC per-
formance standards.

(6) The department shall not issue certificates of need approving
more than the net bed need indicated for a given planning area, unless:

(a) The department finds such additional beds are needed to be lo-
cated reasonably close to the people they serve; and

(b) The department explains such approval in writing.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-400 AIDS LONG-TERM CARE PILOT FA-
CILITY REVIEW STANDARDS. (1) Until an AIDS long-term care
pilot facility has received a license to operate as a nursing home in this
state, the department shall apply the standards in this section and
those in WAC ((248=19=816—and—248=19=826)) 246-310-380 in the
review of applications for an AIDS long-term care pilot facility.

(2) The department shall use the standards in this subsection to in-
terpret the certificate of need review criteria contained in WAC ((248=
19=378)) 246-310-210.

{a) Applicants for a certificate of need shall propose a facility to be:

(i) Licensed for not more than thirty—five nursing home beds;

(ii) Located in the King County nursing home planning area;

(iii) Located in reasonable proximity to:

(A) A hospital;

(B) An outpatient radiology service; and

(C) An outpatient laboratory service; and

(iv) Operated with admissions policies which select patients with the
following characteristics:

(A) Rapidly fluctuating care needs including at least some period of
needing skilled nursing care;

(B) Do not need acute hospitalization; and

(C) Need some level of twenty—four hour care, but cannot live at
home.

(v) Designated to provide a residential environment supporting peo-
ple in living at the maximum level of independence possible.

(b) Applicants for a certificate of need shall:
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(i) Make a commitment of at least five years to maintaining the fa-
cility as described in the application; and

(ii) Admit patients with fluctuating care needs similar to those with
AIDS.

(3) The department, in interpreting the certificate of need review
criteria contained in WAC ((248=19=380)) 246-310-220, shall give
preference to those applicants that demonstrate substantial financial
support from a combination of community, federal, and/or private
foundation sources.

(4) The department shall use the standards in this subsection to in-
terpret the certificate of need review criteria contained in WAC ((248=
19-396)) 246-310-230.

(a) Applicants for a certificate of need shall:

(i) Show how planning the facility includes input from community
AIDS service organizations;

(ii) Show how they will integrate the facility's services with the ser-
vices provided by other public and private AIDS services organiza-
tions; and

(iii) Document their experience in health care services delivery to
patients with AIDS.

(b) Applicants for a certificate of need shall express their intent to
develop a policy advisory board after the facility is in operation, to in-
clude representatives from the groups served by the facility.

(5) The department, in interpreting the certificate of need review
criteria contained in WAC ((248=19=466)) 246-310-240, shall require
that applicants demonstrate their capability to evaluate the project and
state their willingness to share the information with the assistant sec-
retary for HIV/AIDS infectious diseases.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-410 SWING BED REVIEW STANDARDS. (1)
The department shall use the following rules, in addition to those un-
der WAC ((248=19=818-and—248—19-820)) 246-310-380 to interpret
the certificate of need review criteria contained in WAC ((248=19-
376;-248=19=380,248=19=396and-248=19—460)) 246-310-210, 246—
310-220, 246-310-230, and 246-310-240 for appllcauons by hospitals
proposing an increase in the number of designated swing beds.

(2) Swing beds are defined as up to the first five hospital beds, so
designated by an eligible rural hospital, which are available to provide
either acute care or long-term care nursing services as required.

(3) Hospitals proposing swing bed projects shall:

(a) Be located in geographic areas of the state defined by the United
States Bureau of the Census as a nonstandardized metropolitan statis-
tical area; and

(b) Have total licensed bed capacity not exceeding fifty.

(4) Hospitals shall demonstrate ability to meet minimum Medicare
standards of care for rural hospital swing beds.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310470 REVIEW AND ACTION ON HEALTH
MAINTENANCE ORGANIZATION PROJECTS. (I) Undertak-
ings requiring a certificate of need.

A certificate of need shall be required for any undertaking which, in
accordance with WAC ((248=19-236)) 246-310-020, is subject to the
provisions of chapter ((248=19)) 246-310 WAC, unless an exemption
has been granted for such undertaking under the provisions of WAC
((248=19-465)) 246-310-040.

(2) Required approval.

The secretary's designee shall issue a certificate of need for a pro-
posed project if the certificate of need applicant for the proposed
project is a health maintenance organization or a health care facility
controlled (directly or indirectly) by a health maintenance organiza-
tion and the department finds the proposed project meets the criteria
set forth in WAC ((248=19=376)) 246-310-210(6).

(3) Limitation on denials.

The secretary's designee shall not deny a certificate of need to a
health maintenance organization or a health care facility controlled
(directly or indirectly) by a health maintenance organization solely be-
cause a proposed project is not discussed in the applicable regional
health plan, annual implementation plan, or state health plan.

(4) Sale, acquisition, or lease of facilities or equipment for which a
certificate of need has been issued.

A health care facility (or portion thereof) or medical equipment for
which a certificate of need has been issued under the provisions of this
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section shall not be sold or leased and a controlling interest in such fa-
cility or equipment or in a lease of the facility or equipment shall not
be acquired unless an exemption or a certificate of need for such sale,
lease, or acquisition has been granted by the secretary's designee.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-480 PROJECTS PROPOSED FOR THE COR-
RECTION OF DEFICIENCIES. (1) For the purposes of this section,
"correction of deficiencies” shall mean one or more of the following:

(a) Eliminating or preventing imminent safety hazards as defined by
federal, state, or local fire, building, or life safety codes or regulations;
or

(b) Complying with state licensing standards; or

(¢) Complying with accreditation or certification standards which
must be met to receive reimbursement under Titles XVIII or XIX of
the Social Security Act.

(2) An application submitted for a project limited to the correction
of deficiencies, as defined in subsection (1) of this section, shall be ap-
proved unless the department finds, after consultation with the appro-
priate regional health council, that:

(a) The facility or service with respect to which such capital expen-
diture is proposed is not needed; or

(b) The obligation of such capital expenditure is not consistent with
the state health plan in effect.

(3) A determination a facility or service is not needed shall be made
only if the department finds the facility or service has been identified in
the state health plan as not being needed.

(4) An application submitted for the correction of deficiencies shall
be reviewed under the expedited review process, in accordance with
WAC ((248=19=340)) 246-310-150, unless it qualifies for emergency
review in accordance with WAC ((248=19=350)) 246-310-140.

(5) An application reviewed under the provisions of this section shall
be approved only to the extent the capital expenditure is needed for the
correction of the deficiency.

(6) If the department finds any portion of the project or the project

as a whole is not needed for the correction of deficiencies, such portion
or entire project shall be reviewed in accordance with WAC ((248=19=
360;248=19=370,248=19=380,-248-19=390,and—248=19-460)) 246
310-200, 246-310-210, 246-310-220, 246-310-230, and 246-310-
240.
T(7) If the department finds a proposed capital expenditure is needed
to correct deficiencies, as defined in subsection (1) of this section, the
criteria in WAC ((248=19=378)) 246-310-210 shall not be applied to
the consideration of the project.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-490 WRITTEN FINDINGS AND ACTIONS
ON CERTIFICATE OF NEED APPLICATIONS. (1) Written
findings.

(a) The findings of the department's review of a certificate of need
application shall be stated in writing and include the basis for the de-
cision of the secretary's designee as to whether a certificate of need is
to be issued or denied for the proposed project.

(b) In making its findings and taking action on a certificate of need
application, the department shall use all criteria contained in chapter
((248=19)) 246-310 WAC applicable to the proposed project.

(i) The written findings shall identify any criterion the department
has decided is not applicable to the particular project and give the
reason for such decision.

(ii) The secretary's designee may deny a certificate of need if the
applicant has not provided the information which is necessary to a de-
termination that the project meets all applicable criteria and which the
department has prescribed and published as necessary to a certificate
of need review of the type proposed: PROVIDED HOWEVER, That
the department has requested such information in a screening letter
sent in accordance with WAC ((248=19=280)) 246-310-090 (1)(c).

(c) The department shall make written findings on the extent to
which the project meets the criteria set forth in WAC ((248=19=379))
246-310-210 (1) and (2) when the secretary's designee issues a certif-
icate of need directly related to the provision of health services, beds,
or major medical equipment: PROVIDED HOWEVER, That no such
written finding shall be necessary for projects for the correction of de-
ficiencies of the types described in WAC ((248=19=415)) 246-310-
480 and for projects proposed by or on behalf of a health maintenance
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organization or a health care facility controlled, directly or indirectly,
by a health maintenance organization.

(d) When, as a part of concurrent review proceedings, the sec-
retary's designee makes a decision to approve an application or appli-
cations and to disapprove other competing applications, he or she shall
provide a specific written statement of reasons for determining the ap-
proved application or applications to be superior.

(2) Separability of application and action.

When a certificate of need application is for multiple services or
multiple components or the proposed project is to be multiphased, the
secretary's designee may take individual and different action on sepa-
rable portions of the proposed project.

(3) Conditional certificate of need.

(a) The secretary's designee in making his or her decision on a cer-
tificate of need application may decide to issue a conditional certificate
of need if the department finds the project is justified only under spe-
cific circumstances: PROVIDED HOWEVER, That conditions shall
relate directly to the project being reviewed and to review criteria.

(b) When the department finds a project for which a certificate of
need is to be issued does not satisfy the review criteria set forth in
WAC ((248=19=378)) 246-310-210 (1) and (2), the secretary’s desig-
nee may impose a condition or conditions that the applicant take affir-
mative steps so as to satisfy those review criteria. In evaluating the ac-
cessibility of the project, the current accessibility of the facility as a
whole shall be taken into consideration.

(c) The conditions attached to a certificate of need may be released
by the secretary's designee upon the request of the health care facility
or health maintenance organization for which the certificate of need
was issued.

(i) The request must include information needed by the department
demonstrating the conditions are no longer valid and the release of
such conditions would be consistent with the purpose of chapter 70.38
RCW.

(ii) A request for the removal of a condition must be submitted in
accordance with WAC ((248=19-280)) 246-310-090 and will be re-
viewed in accordance with the regular or expedited review procedures
described in WAC ((248=19=336-or—248=19=340)) 246-310-160 or
246-310-150.

(4) Distribution of written findings and statement of decision.

(a) A copy of the department's written findings and statement of the
decision of the secretary's designee on a certificate of need application
shall be sent to:

(i) The person submitting the certificate of need applicatlon,

(ii) The regional health council for the health service area in which
the proposed project is to be located;

(iif) The hospital commission, if the proposed project is for a
hospital;

(iv) In the case of a project proposed by a health maintenance or-
ganization, the appropriate regional office of the United States De-
partment of Health and Human Services; and

(v) When the secretary's designee issues a certificate of need for a
project which does not satisfy the review criteria set forth in WAC
((248=19=370)) 246-310-210 (1) and (2), the appropriate regional
office of the Department of Health and Human Services.

(b) The written findings and statement of the decision of the sec-
retary's designee on a certificate of need application shall be available
to others requesting the certificate of need unit to provide access to a
copy of such findings and statement.

(5) Explanation of inconsistency with the regional health council
recommendation or plan.

The department shall send to the applicant and to the appropriate
regional health council a detailed, written statement as to the reasons
why a decision the secretary has made on a certificate of need applica-
tion is inconsistent with any of the following:

(a) The regional health council's recommendation as to the action to
be taken on the certificate of need application;

(b) The goals and policies of the applicable regional health plan; or

(c) The priorities of the applicable annual implementation plan.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-560 PROVISION FOR RECONSIDERATION
DECISION. (1) Any person or affected person may, for good cause
shown, request a public hearing for the purpose of reconsideration of
the decision of the secretary's designee on a certificate of need appli-
cation or withdrawal of a certificate of need.
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(2) The department shall conduct a reconsideration hearing if it
finds the request is in accord with the following requirements:

(a) The request for a reconsideration hearing shall be written, be
received by the department within thirty days of the department's de-
cision on the certificate of need application or withdrawal of the cer-
tificate of need, state in detail the grounds which the person requesting
the hearing believes to show good cause, and be signed by the person
making the request.

(b) Grounds which the department may deem to show good cause
for a reconsideration hearing shall include but not be limited to the
following:

(i) Significant relevant information not previously considered by the
department which, with reasonable diligence, could not have been pre-
sented before the department made its decision;

(i) Information on significant changes in factors or circumstances
relied upon by the department in making its findings and decision; or

(iii) Evidence the department materially failed to follow adopted
procedures in reaching a decision.

(3) A reconsideration hearing shall commence within thirty days af-
ter receipt of the request for the hearing.

(4) Notification of a public reconsideration hearing on a certificate
of need application or withdrawal of a certificate of need shall be sent
prior to the date of such hearing by the department to the following:

(a) The person requesting the reconsideration hearing;

(b) The person submitting the certificate of need application which
is under reconsideration or the holder of the certificate of need;

(c) The regional health council for the health service area in which
the proposed project is to be offered or developed;

(d) The hospital commission, if the proposed project is a hospital
project;

(e) Health care facilities and health maintenance organizations lo-
cated in the health service area where the project is proposed to be lo-
cated providing services similar to the services under review;

(f) In the case of a concurrent review, other applicants competing as
described in WAC ((248=19=276)) 246-310-080; and to

(g) Other persons requesting the department to send them such
notification.

(5) The department shall, within forty—five days after the conclusion
of a reconsideration hearing, make written findings stating the basis of
the decision made after such hearing.

(6) The secretary's designee may, upon the basis of the department's
findings on a reconsideration hearing, issue or reissue, amend, revoke,
or withdraw a certificate of need or impose or modify conditions on a
certificate of need for the project about which the reconsideration
hearing was conducted.

_ Note:
'No fee will be charged for a reconsideration hearing.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-570 CIRCUMSTANCES FOR WHICH AN
AMENDED CERTIFICATE OF NEED IS REQUIRED. (1) An
amended certificate of need shall be required for any of the following
modifications of a project for which a certificate of need was issued:

(a) An addition of a new service;

(b) An expansion of a service beyond that which was included in the
certificate of need application on which the issuance of the certificate
of need was based;

(c) An increase in the inpatient bed capacity; or

(d) A significant reduction in the scope of a project for which a cer-
tificate of need has been issued without a commensurate reduction in
the cost of the project, or the project cost increases (as represented in
bids on a construction project or final cost estimate or estimates ac-
ceptable to the person to whom the certificate of need was issued)
when the total of such increases exceeds twelve percent or fifty thou-
sand dollars, whichever is greater, over the maximum capital expendi-
ture specified by the secretary's designee in issuing the certificate of
need: PROVIDED HOWEVER, That the review of such reductions or
cost increases shall be restricted to the continued conformance of the
project with the criteria contained in WAC ((248=19=386-and—248-
$9=460)) 246-310-220 and 246-310-240.

(2) An application for an amended certificate of need shall be sub-
mitted in accordance with the provisions of WAC ((248=19-289))
246-310-090.
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(3) An application for an amended certificate of need may be re-
viewed under the expedited review process set forth in WAC ((248=
19=346)) 246-310-150.

(4) The department shall, after consultation with the appropriate
advisory review agencies, provide a written determination as to the re-
quirement for an amended certificate of need within twenty-one days
after receipt of a request for such determination.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-590 MONITORING OF APPROVED PRO-
JECTS. (1) The department, in cooperation with the advisory review
agencies, shall monitor the costs and components of approved projects
so as to assure conformance with certificates of need that have been
issued.

(2) The department shall require periodic progress reports from
those applicants to whom certificates of need have been issued.

(a) Progress reports shall be required at least annually and at no
greater frequency than quarterly.

(b) Progress reports shall be submitted in the form and manner pre-
scribed and published by the department.

(3) Information required on approved projects may include:

(a) Actual project costs;

(b) Changes in the project;

(c) Financing arrangements, different than approved under the cer-
tificate of need;

(d) Project commencement date;

(e) Progress toward completion of construction; and

(f) Project completion date.

(4) The information required on approved projects may vary ac-
cording to the nature of the projects.

(5) Progress reports on a project for which a particular certificate of
need has been issued shall terminate when the project has been com-
pleted and the department finds it has received all the information
necessary to determine the project has been completed in accordance
with the certificate of need which had been issued and the provisions of
chapter ((248=19)) 246-310 WAC.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-600 WITHDRAWAL OF A CERTIFICATE OF
NEED. (1) The secretary's designee may withdraw a certificate of
need if the department determines, after consultation with the appro-
priate advisory review agencies, that the holder of a certificate is not
meeting the timetable specified in the certificate of need application for
making services or equipment available or completing the project and
is not making a good-faith effort to meet such timetable.

(2) In reviewing a proposed withdrawal of a certificate of need, the
department shall adhere to the provisions of WAC ((248—19=316;
248=19=320,"248=19=-326;and248=19—4360)) 246-310-170, 246-310-
180, 246-310-190, and 246-310-560.

(3) The review period for a proposed withdrawal of a certificate of
need shall not exceed ninety days unless extended by the department to
allow sufficient time for the conduct of a public hearing pursuant to
the provisions of WAC ((248=19=326)) 246-310-180. The review pe-
riod of the appropriate advisory review agencies shall not exceed sixty
days unless extended by the department at the written request of the
regional health council to allow sufficient time for the conduct of a
public hearing pursuant to the provisions of WAC ((248=19=320))
246-310-180. Such extension shall not exceed thirty days.

(4) The findings of the department's review of a proposed withdraw-
al of a certificate of need shall be stated in writing and include the ba-
sis for the decision of the secretary's designee as to whether the certifi-
cate of need is to be withdrawn for a proposed project. A copy of the
department's written findings and statement of the decision of the sec-
retary's designee on the proposed withdrawal of a certificate of need
shall be sent to:

(a) The holder of the certificate of need;

(b) The regional health council for the health service area in which
the proposed project is to be located;

(c) The hospital commission, if the proposed project is for a hospital;
and

(d) In the case of a project proposed by a health maintenance or-
ganization, the appropriate regional office of the United States De-
partment of Health and Human Services.
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(5) The written findings and statement of the decision of the sec-
retary's designee on the proposed withdrawal of a certificate of need
shall be available to others requesting the certificate of need unit to
provide access to a copy of such findings and statement.

(6) The department shall send to the appropriate regional health
council a detailed, written statement as to the reasons why a decision
which the secretary's designee has made is inconsistent with any of the
following:

(a) The regional health council's recommendation as to the action to
be taken;

(b) The goals of the applicable regional health plan; or

(c) The priorities of the applicable annual implementation plan.

(7) When a certificate of need is for multiple services or multiple
components or the proposed project is to be multiphased, the sec-
retary's designee may take individual and different action regarding
withdrawal of the certificate of need on separable portions of the cer-
tificate of need.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-610 ADJUDICATIVE PROCEEDING. (1) An
applicant denied a certificate of need or a certificate holder whose cer-
tificate was suspended or revoked has the right to an adjudicative
proceeding.

(2) A certificate applicant or holder contesting a department certifi-
cate decision shall within twenty~eight days of receipt of the decision:

(a) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the ((Officc—of—Appeais; P-0:
Box—2465)) Administrative Hearings Unit, Department of Health,
1300 Quince Street, S.E., Mailstop: EY-17, Olympia, WA 98504; and

(b) Include in or with the application:

(i) A specific statement of the issue or issues and law involved;

(ii) The grounds for contesting the department decision; and

(iii) A copy of the contested department decision.

(3) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter ((248-68)) 24608
WAC. If a provision in this chapter conflicts with chapter ((248=68))
246-08 WAC, the provision in this chapter governs.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-630 PUBLIC ACCESS TO RECORDS. The
general public shall have access in accordance with the provisions of
chapter 42.17 RCW to all applications reviewed by the department
and to all other written materials essential to any review by the de-
partment pursuant to the provisions of chapter ((248=19)) 246310
WAC.

NEW SECTION

WAC 246-310-900 CAPITAL EXPENDITURE MINIMUM
ADJUSTMENT PROCEDURES. These rules and regulations are
adopted pursuant to RCW 70.38.025 (6) and (12) for the purpose of
establishing the index to be used and procedures for making adjust-
ments to the "expenditure minimum" for capital expenditures and to
the annual operating costs for new "institutional health services” which
are subject to the requirements of the certificate of need program es-
tablished under the provisions of chapter 70.38 RCW.

(1) Index to be used. For the purposes of the certificate of need pro-
gram, the United States Department of Commerce Composite Con-
struction Cost Index shall be used in the annual adjustments of the
following: )

(a) The "expenditure minimum" as this term is defined in RCW
70.38.025 and WAC 246-310-010; and

(b) The minimum annual operating costs entailed in the provision of
new "institutional health services," as this term is defined in RCW 70-
.38.025 and WAC 246-310-010, which will cause a new institutional
health service to be subject to the provisions of chapter 246-310
WAQC, the certificate of need rules and regulations.

(2) Procedure for adjustment.

(a) On or before the first day of each January, the department shall
adjust and publish the adjusted expenditure minimum for capital ex-
penditures and the adjusted minimum annual operating costs for insti-
tutional health services. Such adjusted minimums shall be in effect
during the entire calendar year for which they are established.
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(b) The adjustments in the minimums shall be based on the changes
which occurred in the Department of Commerce Composite Construc-
tion Cost Index during the twelve month period ending the preceding
October.

(¢) The adjusted minimums shall be published by the department by
public notice in one or more newspapers of general circulation within
the state and through a written notice sent to each health systems
agency, the hospital commission, each health care facility subject to
the requirements of the certificate of need program, each statewide or-
ganization of such health care facilities, and the state health coordi-
nating council.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-310-990 CERTIFICATE OF NEED REVIEW
FEES. (1) An application for a certificate of need under chapter
((248=19)) 246-310 WAC shall include payment of a fee consisting of
the following:

(a) An application processing fee in the amount of seven hundred
fifty dollars which shall not be refundable;

(b) A review fee based on the project description and the total capi-
tal expenditure.

Project Description Capital Expenditure Range  Review Fee

Additional $ 0 - $ 100,000 $ 4,300

kidney disease 100,001 - 250,000 5,700

treatment center stations 250,001 or more 7,600

Administrative or 0 - 250,000 5,400

emergency review 250,001 or more 8,100

Amendment to a certi— 5,000

ficate of need

Bed addition of less 0 - 100,000 4,300

than 10 beds 100,001 — 5,000,000 5,700
5,000,001 or more 7,600

Bed addition of 10 0 — 500,000 8,100

beds or more 500,001 — 5,000,000 11,900
5,000,001 or more 15,700

Bed redistribution 0 — 100,000 7,000

or bed relocation 100,001 -~ 2,000,000 10,600
2,000,001 or more 13,200

Capital expenditure Exp. min. — 5,000,000 7,600

over the minimum 5,000,001 - 10,000,000 9,600

expenditure 10,000,001 or more 13,600

Establishment of a 0 — 2,000,000 10,600

new hospital, 2,000,001 or more 15,700

nursing home,

or continuing care

retirement community

Establishment of a 0 3,700

new home health agency, 1 - 100,000 5,700

hospice, ambulatory 100,001 or more 7,600

surgery facility, or

kidney disease treat—

ment center

Extension of the 150

certificate of need

validity period (pro—

jects involving plans

review by construc—

tion review unit)

Extension of the cer— 900

tificate of need

validity period (other

projects)

Replacement of an 1 .— 2,000,000 5,400

existing health care 2,000,001 - 5,000,000 8,100

facility 5,000,001 or more 9,600

Sale, purchase, or 1 - 5,000,000 7,600

lease of part or 5,000,001 or more 11,500

all of an existing

hospital

Substantial change 0 - 100,000 8,100

in services, or 100,001 - 2,000,000 10,600

offering a new 2,000,001 or more 15,700

tertiary health
service
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Project Description Capital Expenditure Range  Review Fee

Transfer of a cer— 2,700

tificate of need

(c) A nonrefundable two thousand dollar actuarial review fee sur-
charge for an application sponsored by an existing or proposed contin-
uing care retirement community (CCRC) as defined in WAC ((248=
19-328)) 246-310-130 (3)(b).

(2) For purposes of subsection (1)(b) of this section, "total capital
expenditure” means the total project costs to be capitalized according
to generally accepted accounting principles consistently applied, and
includes, but is not limited to, the following:

(a) Legal fees;

(b) Feasibility studies;

(c) Site development;

(d) Soil survey and investigation;

(e) Consulting fees;

(f) Interest expenses during construction;

(g) Temporary relocation;

(h) Architect and engineering fees;

(i) Construction, renovation, or alteration;

(j) Total costs of leases of capital assets;

(k) Labor;

(1) Materials;

(m) Equipment;

(n) Sales taxes;

(o) Equipment delivery; and

(p) Equipment installation.

(3) Where more than one project description under subsection
(1)(b) of this section applies to an application, the applicant shall use
the project description and capital expenditure range with the highest
review fee in calculating the payment to accompany the application
submittal.

(4) The applicant shall accompany the submittal of an amendment
to a certificate of need application with a fee consisting of the
following:

(a) A nonrefundable processing fee of five hundred dollars;

(b) When the amendment increases the capital expenditure, or re-
sults in a project description with a larger review fee, an additional re-
view fee based on the difference between the review fee previously paid
when the application was submitted and the review fee applicable to
the greater capital expenditure or new project description; and

(c) When the amendment decreases the capital expenditure, or re-
sults in a project description with a smaller review fee, the department
shall refund to the applicant the difference between the review fee pre-
viously paid when the application was submitted and the review fee
applicable to the smaller capital expenditure or new project
description.

(5) When an application for a certificate of need is returned by the
department in accordance with the provisions of WAC ((248=19—286))
246-310-090 (2)(b) or (e), the department shall refund all review fees
paid.

(6) When an applicant submits a written request to withdraw an
application before the beginning of review, the department shall refund
any review fees paid by the applicant.

(7) When an applicant submits a written request to withdraw an
application after the beginning of review, but before the beginning of
the ex parte period as determined by the department consistent with
WAC ((248=19=326)) 246-310-190, the department shall refund one-
half of all review fees paid.

(8) When an applicant submits a written request to withdraw an
application after the beginning of the ex parte period as determined by
the department consistent with WAC ((248=19=326)) 246-310-190,
the department shall not refund any of the review fees paid.

(9) Other certificate of need program fees are:

(a) A nonrefundable two hundred fifty dollar processing fee for each
request for an exemption from certificate of need review submitted un-
der the provisions of WAC ((248=19=465)) 246-310-040; and

(b) A nonrefundable two hundred fifty dollar processing fee for each
request for an exemption from certificate of need review submitted un-
der the provisions of RCW 70.38.105 (4)(d).

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 246-310-002 PURPOSE OF CHAPTER 248-156 WAC.
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WAC 246-310-030
ADJUSTMENT.

WAC 246-310-030A TERTIARY SERVICES
IDENTIFICATION.

INDEX AND PROCEDURES FOR

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-010 DEFINITIONS. For the purposes of these
regulations, the following words and phrases shall have the following
meanings unless the context clearly indicates otherwise.

(1) "Abuse” means the injury, sexual use or sexual mistreatment of
an individual resident by any person under circumstances which indi-
cate the health, welfare, and safety of the resident is harmed thereby.
Abuse includes emotional, as well as physical, abuse.

(a) "Physical abuse” means damaging or potentially damaging non-
accidental acts or incidents which may result in bodily injury or death.

(b) "Emotional abuse” means verbal or nonverbal actions which
constitute harassment.

(2) "Ambulatory™ means physically and mentally capable of walk-
ing or traversing a normal path to safety, including the ascent and de-
scent of stairs, without the physical assistance of another person.

(a) "Semi-ambulatory® means physically and mentally capable of
traversing a normal path to safety with the use of mobility aids, but
unable to ascend or descend stairs without the physical assistance of
another person.

(b) "Nonambulatory” means physically or mentally unable to walk
or traverse a normal path to safety without the physical assistance of
another person.

(€) "Physical assistance” as used in subsection (2)(a) and (b) of this
section means carrying, pushing, pulling, holding, or dragging a resi-
dent along a normal path to safety.

(3) "Area," except when used in reference to a major section of a
boarding home, means a portion of a room which contains the equip-
ment essential to carry out a particular function and is separated from
other facilities of the room by a physical barrier or adequate space.

(4) "Bathing facility" means a bathtub, shower or sit-down shower.

(5) "Bathroom" means a room containing at least one bathing
facility.

(6) "Board" as used in RCW 18.20.020(2) means the provision of
daily meal service and lodging.

(7) "Boarding home" means:

(a) A facility as defined in RCW 18.20.020(2) and in this chapter;

(b) The licensee or person granted a license by the department to
operate a boarding home.

(8) "Department” means the Washington state department of ((so=
ciatand)) health ((services{DSHS))) (DOH).

(9) "Dietitian” means an individual meeting the eligibility require-
ments for active membership in the American dietetic association de-
scribed in Directory of Dietetic Programs Accredited and Approved,
American Dietetic Association, edition 100, 1980.

(10) "Domiciliary care,” as used in RCW 18.20.020 and this chap-
ter, means the care offered an individual in his or her living accommo-
dation which includes the assumption of a general responsibility for the
safety and well-being of the individual and provision of assistance in
the activities of daily living, as needed.

(11) "Facilities” means a room or area and/or equipment to serve a
specific function.

(12) "Foot candle” means a measurement of light approximately
equal to the light produced by a lighted candle at the distance one foot
away from the candle.

(13) "Functional abilities" means the physical, mental, emotional
and social abilities to cope with the affairs and activities of daily living.

(14) "Grade" means the level of the ground adjacent to the building
measured at required windows with ground level or sloping downward
for a distance of at least ten feet from the wall of the building.

(15) "Health care practitioner™ means any individual, group or or-
ganization providing health care as authorized by Washington state
law, including, but not limited to, physician, chiropractor, naturopath,
certified registered nurse, physician's assistant.

(16) "Home health care agency” means any nursing or other service
provided by licensed nurses, other practitioners or aides on a periodic
or short-term basis excluding continuous nursing care.

(17) "Infirmity,” as used in RCW 18.20.020 and this chapter,
means a disability which materially limits normal activity without
causing an individual to need inpatient medical or nursing care of a
type provided by institutions licensed under the provisions of chapters
18.46, 18.51, 70.41 or 71.12 RCW. An infirmity may be based on
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conditions including, but not limited to, physical handicap, mental ill-
ness, developmental disability, chemical addiction or habituation or
mental confusion, disability or disturbance.

(18) "Lavatory" means a plumbing fixture designed and equipped to
serve for handwashing purposes.

(19) "May" means to permit, at the discretion of the department.

(20) "Medication” means all pharmaceuticals, vitamins, and nutri-
ent supplements, both over—the—counter and prescribed.

(21) "Medication administration” means an act in which a single
dose of a medication is given to a resident by an authorized person,
other than the resident, under laws and regulations governing such acts
and entailing:

(a) Removing an individual dose from a previously dispensed, prop-
erly labeled container;

(b) Reviewing the label on the container with prescriber's order or
with a direct copy of a verified transcription of the order;

(c) Giving an individual dose to the proper resident; and

(d) Properly recording the time and dose given.

(22) "Minor alteration"” means:

(a) Physical or functional modification in a boarding home without
changing department-approved use of the modified room or area; and

(b) Prior department review of the plan specified in WAC ((248=
+6=055)) 246-316-070 is not required.

(23) "Neglect” means negligent treatment or maltreatment; an act
or omission which evinces a disregard of consequences of such a mag-
nitude as to constitute a clear and present danger to a resident's
health, welfare, and/or safety.

(24) "New construction” means:

(a) Constructing or building a new physical plant or facility to be
used as a boarding home;

(b) Additions to an existing facility or physical plant constructed for
intended use as part of a boarding home;

(c) A physical alteration, modification, or renovation changing de-
partment-approved use of a room or area excluding "minor
alteration.”

(25) "Nurse" means either a licensed practical nurse under provi-
sions of chapter 18.78 RCW or a registered nurse.

(26) "Nursing care" means services:

(a) Designed to maintain or promote achievement of optimal, inde-
pendent function, and health status; and

(b) Planned, supervised, and evaluated by a registered nurse in the
context of an overall individual plan of care as in WAC 248-14-001.

(27) "Physician" or "doctor,” as used in RCW 18.20.160 and in this
chapter, means an individual licensed as a physician under chapters
18.57 or 18.71 RCW.

(28) "Prescriber” means a physician, dentist under chapter 18.32
RCW, or reglstered nurse with prescriptive authority or others legally
authorized in Washmgton state to prescribe drugs.

(29) "Registered nurse” means an individual licensed under chapter
18.88 RCW.

(30) "Resident” means an individual who, by reason of age or infir-
mity, requires domiciliary care and who is not related by blood or
marriage to the operator of the boarding home.

(31) "Room" means a space set apart by floor to ceiling partitions
on all sides with all openings provided with doors or windows.

(32) "Self-administration of medication” means medication admin-
istration by a resident taking his or her own medication from a prop-
erly labeled container.

(33) "Sit-down shower” means a shower which has a molded seat,
fold—down type of seat, or an equivalent means for sitting and is de-
signed for bathing while in a snttmg position.

(34) "Suitable chair" means a piece of furniture intended to accom-
modate the act of sitting which is sturdy, comfortable, and appropriate
for the age and physical condition of a resident.

(35) "Supervised medication service Category A" means:

(a) A level of self-medication or self-administration; or

(b) Self—directed medication service for a resident requiring limited
assistance or no assistance, and monitoring by boarding home staff to
assure medication is taken and stored properly.

(36) "Supervised medication service Category B" means a level of
service for residents requiring assistance and monitoring by boarding
home staff to assure:

(a) Medications taken in accordance with a health care practition-
er's instructions; and

(b) Inaccessibility of medications to other residents.

(37) "Supervised medication service Category C" means a full med-
ication administration service.
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(38) "Toilet" means a disposal apparatus consisting of a hopper, fit-
ted with a seat and flushing device, used for urination and defecation.

(39) "Usable floor space” means floor area available for:

(a) Use in a resident bedroom excluding areas with ceiling height
under seven feet six inches and walk—in closets if initially and continu-
ously licensed prior to December 31, 1988; or

(b) Living and sleeping, excluding bathrooms, toilets, toilet com-
partments, closets, halls, storage, or utility spaces if initially licensed
after December 31, 1988.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-020 BOARDING HOME LICENSE APPLICA-
TION—DEPARTMENT DENIAL, SUSPENSION, REVOCA-
TION OF LICENSE. (1) Boarding home license applicants shall:

(a) Submit appropriate, signed, completed department application
forms to the department;

(b) Apply at least thirty days prior to expiration of license for
renewal;

(c) Promptly report changes in information related to the applica-
tion including identity of:

(i) Officers and directors if operated by a legally incorporated entity;
and

(ii) Partners if a legal partnership.

(2) The department shall:

(a) Evaluate qualifications of persons named in boarding home li-
cense application prior to granting initial and subsequent licenses;

(b) Deny, suspend, or revoke a boarding home license if the depart-
ment finds persons named unqualified or unable to operate or direct
operation of the facility as described in chapter 18.20 RCW and this
chapter ((248=t6-WAE€));

(c) Determine if reasonable relationship exists between any previous
conviction of the applicant and ability to competently, safely oversee,
or operate a boarding home;

(d) Deny, suspend, or revoke a boarding home license if any person
named:

(i) Was previously denied a license to operate an agency for care of
children, aged, ill, or infirm in Washington or elsewhere;

(ii) Had a license to operate an agency for treatment or care of
people revoked or suspended;

(iii) Has a record of a criminal or civil conviction for:

(A) Operating an agency for care of aged, children, ill, or infirm
without an appropriate, applicable license; or

(B) Any crime involving physical harm to another person.

(iv) Is identified on department abuse registry as perpetrator of sub-
stantiated abuse described in chapter 26.44 RCW;

(v) Committed, permitted, aided, or abetted an illegal act on board-
ing home premises;

(vi) Demonstrated cruelty, abuse, negligence, assault, or indifference
to welfare and well-being of a resident;

(vii) Failed to exercise fiscal accountability and responsibility
involving:

(A) A resident;

(B) The department;

(C) Public agencies; or

(D) The business community.

(3) The department may grant a license to operate a boarding home
to previously disqualified licensees as specified in subsection (2) of this
section if such person provides evidence including demonstrated ability
to operate a boarding home according to applicable laws and rules.

(4)(a) The department's notice of a denial, suspension, modification,
or revocation of a license shall be consistent with ((REW
4330A300Cand-sectiomr 95, chapter 175, Eawsof 1989)) section 377,
chapter 3, Laws of 199i. An applicant or license holder has the right
to an adjudicative proceeding to contest a license decision.

(b) A license applicant or holder contesting a department decision
shall within twenty—eight days of receipt of the decision:

(i) File a written application for an adjudicative proceeding by a

method showing proof of receipt with the ((Officcof-Appeals;P-O:

Box—2465)) Administrative Hearings Unit, Department of Health,
1300 Quince Street S.E., Mailstop: EY-17, Olympia, WA 98504;

and
(ii) Include in or with the application:
(A) A specific statement of the issue or issues and law involved;
(B) The grounds for contesting the department decision; and
(C) A copy of the contested department decision.
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(c) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW), this chapter, and chapter ((248=08)) 24608
WAC. If a provision in this chapter conflicts with chapter ((248=68))
246-08 WAC, the provision in this chapter governs.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-030 CHANGE OF LICENSEE. (1) Boarding
homes shall:

(a) Notify the department in writing at least thirty days prior to
planned change of boarding home license including:

(i) Full names of the present licensee and prospective licensee;

(ii) Name and address of the boarding home concerned;

(iii) The date of the proposed change; and

(iv) The kind of change to be made, such as sale, lease, or rental.

(b) If a corporation or partnership:

(i) Notify the department, in writing, with the name and address of
the responsible officers in corporation or controlling partners; and

(ii) Submit a signed statement testifying the new controlling officer
or officers is in compliance with WAC ((248=16=631)) 246-316-020.

(2) Applicants for an initial boarding home license shall submit a
new application thirty days or more before proposed effective date of
license as specified in WAC ((248=1+6=031)) 246-316-020.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-040 REQUIREMENT FOR AND QUALIFI-
CATIONS OF BOARDING HOME ADMINISTRATOR. (1)
Boarding homes shall have continuous availability of an administrator
or designated alternate who:

(a) Is available in person or by phone or page at all times;

(b) Is at least twenty—one years of age;

(c) Is not a resident as defined in WAC ((248=16=061)) 246-316—
010(30);

(d) Possesses a high school diploma or equivalent unless administer-
ing a boarding home in Washington state prior to January 1, 1958;

(e) Has demonstrated competence and experience in management of
a boarding home or completed high school or post-high school courses
including:

(i) Basic accounting, except when a designated alternate adminis-
trator is in charge for two weeks or less;

(ii) Management including personnel management; and

(iii) Care of persons characteristic of those admitted or accepted as
residents in a specific boarding home, such as frail elderly, develop-
mentally disabled, or mentally ill persons.

(F) Meets requirements as specified in WAC ((248=16=046)) 246—
316050 (2)(b).

“(2) Boarding homes shall notify the department when changes in the
administrator occur mcludmg

(a) Provide written notice to the department of new administrator's
name upon appointment; and

(b) Provide a statement of administrator's compliance with ((WA€
248=16—036)) this section and ((248—16=646)) WAC 246-316-050.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-070 NEW CONSTRUCTION—MODIFICA-
TION OF EXISTING STRUCTURE. (1) Boarding homes shall for-
ward plans for new construction, if applicable, to the department
including:

(a) Preliminary documents with:

(i) Description of program, services, and operational methods affect-
ing boarding home building, premises, or residents;

(ii) Scaled drawings for any physical or functional construction or
modification;

(iii) Two sets of plans drawn to scale including:

(A) Plot plan showing streets and driveways;

(B) Water supply;

(C) Sewage disposal system;

(D) Grade and location of each building;

(E) Designated function of each room; and

(F) Fixed equipment.

(iv) General description of construction and materials.

(b) Final construction documents requiring department approval
which are two sets of final plans and specifications including:
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(i) Plot plans;

(ii) Plans for each floor of each affected building designating func-
tion for each room and fixed equipment;

(iii) Interior and exterior elevations, building sections, and construc-
tion details;

(iv) A schedule of floor, wall, and ceiling finishes and the type and
size of doors and windows;

(v) Plumbing, heating, ventilating, and electrical systems;

(vi) Specifications which fully describe workmanship and finishes;
and

(vii) A sample of each different carpet, if provided, including tests
for flame spread and smoke density conducted by an independent test-
ing laboratory approved by the department.

(2) Boarding homes involved in new construction projects shall:

(a) Obtain department approval of final construction documents pri-
or to starting construction;

(b) Consult with the department prior to changing approved plans
and specifications;

(c) Submit modified plans or addenda if required by the department;

(d) Construct only changes approved by the department;

(e) Provide a written notice of construction project completion to the
department indicating date to be completed and compliance with re-
quirements of chapter 18.20 RCW and this chapter ((248=t6-W-A€));
and

(f) Occupy and use buildings or rooms only after authorization by
the department.

(3) When modifications or alterations to existing boarding home
structure are planned, boarding homes shall forward plans to the de-
partment including:

(a) Preliminary documents with:

(i) Descriptive drawings of each floor of proposed modifications in-
dicating area to be modified;

(ii) Description of impacts on physical plant, operations, and
services;

(iii) A plan showing existing and proposed function of each room
and fixed equipment; and

(iv) A sample of carpets, if provided, including tests for flame spread
and smoke density conducted by an independent testing laboratory ap-
proved by the department.

(b) Final plans submitted after department review of preliminary
documents.

(4) Boarding homes involved in alteration or modification projects
shall:

(a) Begin modifications only after department approval of final
plans; and

(b) Make adequate provisions for the health, safety, and comfort of
residents during construction.

(5) Boarding homes shall obtain approval of the Washington state
division of fire protection prior to new construction, modifications, al-
terations, and minor alterations under RCW 18.20.130.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-090 WATER SUPPLY. Boarding homes shall:

(1) Provide a water supply system and water meeting’ requirements
described in chapter ((248=54)) 246-290 WAC public water supplies;

(2) Maintain water supply systems free of cross—connections;

(3) Provide hot and cold water under adequate pressure readily
available throughout the facility;

(4) Provide hot water not to exceed 120° Fahrenheit at lavatories
and bathing facilities used by residents;

(5) Label or color code unsafe or nonpotable water supplies used for
irrigation, fire protection, and purposes other than domestic use;

(6) Meet laundry requirements of WAC ((248=16=166)) 246-316—
190; and

(7) Meet dishwashing machine requirements in WAC ((248=t6=
+41)) 246-316-170.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-100 SEWAGE AND LIQUID WASTE DIS-
POSAL. Boarding homes shall:

(1) Have all sewage and waste water drain into a sewerage system
approved by the governmental agency having jurisdiction;

(2) Prevent discharge of sewage or liquid wastes directly on the sur-
face of the ground or directly into ground water; and
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(3) For new construction, if on-site sewage disposal systems are
used, discharge sewage and liquid wastes per chapter ((248=96)) 246~
272 WAC on-site sewage disposal or chapter 173-240 WAC.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-150 RESIDENT ROOM—ROOM FURNISH-
INGS—STORAGE. (1) Boarding homes shall have resident sleeping
rooms with:

(a) Eighty square feet usable floor space in a one—person room;

(b) At least seventy square feet of usable floor space per person in
rooms occupied by two or more;

(c) Ceiling heights of at least seven feet six inches over all portions
of rooms considered usable floor space;

(d) Accommodations for a maximum of four persons per room if
initially and continuously licensed before July 1, 1989;

(¢) Maximum occupancy of two persons per room for boarding
homes applying for initial license or increasing number of resident
sleeping rooms after June 30, 1989;

(f) Appropriate room identification and resident capacity consistent
with department-approved list;

(8) Unrestricted direct access to a hallway, living room, outside, or
other acceptable common—use area;

(h) An exclusion for use as corridors or passageways;

(i) Window sill or sills of a window or windows used for required
window area, under subsection (1)(j) of this section:

(i) No more than three feet eight inches from the floor;

(ii) At or above grade extending ten or more feet outside horizon-
tally from the window sill.

(j) Windows, excluding openings into window wells, enclosed
porches, light or ventilation shafts, or similarly enclosed areas,
providing:

(i) Clear glass area at least one—tenth of required room area;

(i) Minimum area of ten square feet.

(k) Windows designed to operate freely if necessary for fire exit or
ventilation;

(1) Adjustable window curtains, shades, blinds, or equivalent for vi-
sual privacy;

(m) One or more duplex electrical outlets per bed if initially licensed
after July 1, 1983;

(n) Switch at entry of bedroom to control one or more light fixtures
in room;

(o) Artificial lighting at bedside if requested by a resident under
WAC ((248=16=165)) 246-316-120; and

(p) Noncombustible wastebaskets.

(2) Boarding homes shall provide or ensure each resident has:

(a) Sufficient storage facilities either in or immediately adjacent to
his or her sleeping room to adequately store a reasonable quantity of
clothing and personal possessions;

(b) Individual towel and washcloth rack or equivalent;

(c) A secure space for valuables at least one-half cubic foot and a
minimum dimension of four inches if requested by the resident;

(d) A comfortable bed appropriate for size of resident and at least
thirty—six inches wide with:

(i) A mattress which:

(A) Fits the bed frame;

(B) Is in good condition; and

(C) Is at least four inches thick unless otherwise requested or neces-
sary for resident health and/or safety.

(ii) Spacing at least three feet from the other beds unless otherwise
requested by all affected residents; and

(iii) Acceptable types including:

(A) Standard household bed;

(B) Studio couch;

(C) Hide-a-bed;

(D) Day bed; and

(E) Water bed if it is structurally and electrically safe.

(e) One or more comfortable pillows;

(f) Clean, and in good repair, bedding at least one time per week, or
as necessary to maintain cleanliness;

(g) Clean towels and washcloths at least once each week or more
often if necessary to maintain cleanliness; and

(h) At least one suitable chair excluding those used to permanently
furnish the day room, dining room, or other common-use rooms.

(3) Boarding homes may permit a resident to use his or her own
furniture and furnishings when consistent with health and safety of all
residents including:
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(a) Cooking equipment, coffee makers, and other equipment and
appliances in slecping rooms when approved by the Washington state
director of fire protection; and

(b) Food and beverage storage and preparation area in sleeping
room if maintained in a sanitary condition.

(4) Boarding homes shall regularly:

(a) Ascertain functional ability of residents to use cooking facilities
safely; and

(b) Take appropriate actions to prohibit resident access to cooking
facilities when a resident is judged unable to cook safely, including:

(i) Rewire, disconnect, or remove stove or appliance;

(ii) Transfer of resident to another accommodation; or

(iii) Ensure constant attendance by a responsible person when resi-
dent has access to or use of cooking facilities.

(5) Boarding homes may use and allow use of carpets or other floor
coverings if:

(a) Securely fastened to the floor or provided with nonskid backing;

(b) Free of hazards such as curling edges or tattered sections; and

(c) Clean.

(6) If a boarding home plans to install carpeting, the boarding home
shall submit samples to the department for approval prior to purchase
and installation as required in WAC ((248=16=055)) 246-316-070
(3)(a)(iv).

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-170 FOOD AND NUTRITION SERVICES. (1)
Boarding homes shall maintain food service facilities and practices re-
quired in chapter ((248=84)) 246-215 WAC food service sanitation.
Boarding homes may use home—canned high-acid foods with a pH of
less than 4.6, such as fruit, jelly, and jam.

(2) Boarding homes using dishwashing machines shall ensure:

(a) Machine operation per manufacturer directions; and

(b) "Home-type” machines, without high temperature sanitizing
cycles, maintain water temperature at 155° Fahrenheit or above.

(3) Boarding homes shall:

(a) Provide a minimum of three meals in each twenty—four—hour
period;

(b) Deviate from minimum of three meals in a twenty—four-hour
period only following written approval by the department;

(c) Allow no more than fourteen hours between the evening meal
and breakfast unless a snack contributing to the daily nutrient total is
served or made available to all residents between the evening meal and
breakfast;

(d) Provide sufficient time for residents to consume meals;

(e) Have written menus which:

(i) Are available at least one week in advance;

(ii) Include date, day of week, month, and year;

(iii) Are retained at least six months; and

(iv) Provide a variety of foods with cycle duration of at least three
weeks before repeating.

(f) Prepare palatable, attractively served foods, meals, and nourish-
ments sufficient in quality, quantity, and variety to meet the recom-
mended dietary allowances of the food and nutrition board, National
Research Council, 1980;

(g) When substituting for food contributing to daily nutrient total
requirement, use food of comparable nutrient value and record food
actually served;

(h) Keep a record of all food and snacks served and contributing to
nutritional requirements; and

(i) Maintain an adequate dining area approved by the department
with seating capacity for fifty percent or more residents per meal
setting.

(4) Boarding homes shall prepare and serve:

(a) Resident specific modified or therapeutic diets when and as pre-
scribed by a health care practitioner using a dietitian—approved menu
or diet manual; and

(b) Only nutrient concentrates and supplements prescribed in writ-
ing by a health care practitioner.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-200 STORAGE SPACE. (1) Boarding homes
shall provide adequate storage space for:

(a) Supplies;

(b) Equipment;
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(c) Linens; and

(d) Personal possessions of residents including spaces described in
WAC ((248=t6=121)) 246-316-150(2).

(2) Boarding homes shall maintain storage space to:

(a) Prevent fire or accident hazards; and

(b) Provide separate, lockable storage for disinfectants and poison-
ous compounds in drawers, rooms, or equivalent.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-240 ADMISSION, PLACEMENT AND RE-
TENTION OF RESIDENTS. (1) Prior to admission or acceptance as
a resident, boarding homes shall obtain sufficient information to evalu-
ate whether or not a resident/applicant can be safely housed and pro-
vided domiciliary care in the particular facility, including information
in reference to:

(a) Resident/applicant's ability to function with respect to the phys-
ical premises, equipment, and staff of the boarding home;

(b) Space, equipment, and furniture requirements;

(c) Ambulatory status;

(d) Currently demonstrated overt behavior dangerous to self or
others;

(e) Need for care in a hospital, nursing home, or other licensed fa-
cility under chapters 18.51, 70.41, and 71.12 RCW;

() Requirements for assistance in obtaining or administering medi-
cations; and

(g) Need or desire for nursing care exceeding periodic visits by staff
of a home health care agency or a licensed nurse employed by an indi-
vidual resident.

(2) Boarding homes shall accept, admit, and retain persons as resi-
dents only when:

(a) Ambulatory unless the boarding home is approved by the
Washington state director of fire protection to:

(i) Care for semi—ambulatory residents; or

(ii) Care for nonambulatory residents not needing medical or nurs-
ing care as specified in subsection (2)(f)(ii) and (iii) of this section.

(b) Nonsmoking residents can be accommodated with smoke—free
rooms and smoke-free common-use areas to prevent contact with
smoke;

(c) Smoking residents can be accommodated by areas meeting the
requirements in WAC ((248=16=115)) 246-316-140(2);

(d) The individual resident can be accommodated by:

(i) Physical plant, facilities, and spaces;

(ii) Furniture and equipment; and

(iii) Staff who are available and sufficient to provide nature of do-
miciliary care required and desired by the resident.

(e) The amount and nature of needed assistance with medication or
medication service is available in the boarding home under RCW 18-
.20.160 and WAC ((248=16=229)) 246-316-300; and

(f) Individuals do not:

(i) Exhibit continuing overt behavior which is a danger to others or
self;

(ii) Need inpatient care in a hospital, nursing home, or other facility
licensed under chapters 18.51, 70.12, or 70.41 RCW; or

(iii) Need continuous nursing care exceeding periodic or short-term
services from:

(A) Staff of a home health care agency; or

(B) A licensed nurse retained by an individual resident.

(3) Upon admission or acceptance of an individual as a resident,
boarding homes shall determine a resident's choice regarding:

(a) Definite arrangements with a health care practitioner; and

(b) Who to call in case of resident illness or death. :

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-320 RESIDENT HEALTH RECORD. (1)
Boarding homes shall maintain a health record in ink, typewritten or
equivalent, for each resident including:

(a) Full name, date of birth, and former address of resident;

(b) Date admitted as resident and date discharged;

(c) Name, address, and telephone number of next—of—kin or other
responsible person;

(d) Name, address, and telephone number of resident's personal
physician or health care practitioner;

(e) Signed staff entries about:

187]

WSR 91-22-028

(i) Dates and descriptions of resident illnesses, accidents, or
incidents;

(ii) Changes in resident functional abilities or physical and mental
coordination; and

(iii) Actions of staff related to subdivision (e)(i) and (ii) of this
subsection.

(f) Orders signed by a resident's physician or health care practition-
er for any modified diet, concentrate or supplement provided by the
boarding home; and

(g) Medication orders and records as specified in WAC ((248=t6=
229)) 246-316-300.

(2) Boarding homes shall:

(a) Maintain a systematic, secure method of identifying and filing
resident health records for ease in locating; and

(b) Retain each resident health record at least five years following
resident discharge.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-316-330 ADULT DAY CARE. (1) Boarding homes
choosing to provide adult day care services and to accept or admit
adults for domiciliary care in a boarding home for less than a contigu-
ous twenty—four hours shall:

(a) Accept and retain for day care only those adults meeting resi-
dent criteria described in WAC ((248=16=213)) 246-316-240;

(b) Provide day room and dining room facilities complying with
WAC ((248=t6=ttH—and248=16—158)) 246-316-170 and 246-316-
180;

(c) Provide toilets and lavatories complying with WAC ((248=t6=
131)) 246-316-160;

(d) Provide comfortable, suitable chairs and furniture;

(e) Provide sufficient furniture for comfort of residents and day care
adults including, but not limited to:

(i) Napping furniture for day care adults such as lounge chairs,
recliners, couches; and

(ii) Ability to space napping furniture at least three feet apart if
needed or requested.

(f) Provide staff to supervise and assist day care adults in activities
of daily living and medication management as described in WAC
((248—16=2t6and248=16=229)) 246-316-260 and 246-316-300;

(g) Provide a meal meeting at least one—third of the recommended
dietary allowance during every five-hour period of stay (the exception
to the recommended dietary allowance is during normal sleeping hours
when fasting periods greater than fourteen hours are prohibited);

(h) Ensure and provide rights, services, notification, and safety as
described in WAC ((248=16-2157248—16=216:248=16=223;248=16=
226)) 246-316-250, 246-316-260, 246-316-280, and 246-316-290;

(i) Maintain a separate register of all day care adults using format
described in WAC ((248=16=230)) 246-316-310;

(j) Maintain a health record for each day care adult as described for
residents in WAC ((248=16=235)) 246-316-320.

(2) Boarding homes choosing to accept adults for day care shall:

(a) Notify the department of the plan to accept or admit adults to
day care;

(b) Provide information as required for the department to establish
compliance with this section; and

(c) ‘Obtain written department approval for maximum day care
adult capacity prior to accepting or admitting adults for day care.

(3) When notified of boarding home licensee’s plan to accept day
care adults, the department shall:

(a) Determine whether or not a boarding home complies with this
section;

(b) Issue written approval for occupancy based on compliance with
WAC ((248~16=300)) 246-316-330; and

(c) Indicate approved capacity for day care adults on the boarding
home license.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-010 DEFINITIONS. For the purposes of this
chapter ((248=18—WA€)) and chapter 70.41 RCW, the following
words and phrases shall have the following meanings unless the context
clearly indicates otherwise. All adjectives and adverbs such as ade-
quate, approved, suitable, properly, or sufficient used in these regula-
tions to qualify a requirement shall be determined by the department.
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(1) "Abuse” means the injury or sexual abuse of a patient under
circumstances indicating the health, welfare, and safety of the patient
is harmed. Person "legally responsible” shall include a parent, guardi-
an, or an individual to whom parental or guardian responsibility is
delegated (e.g., teachers, providers of residential care and treatment,
and providers of day care):

_ (a) "Physical abuse” means damaging or potentially damaging non-
accidental acts or incidents which may result in bodily injury or death.

(b) "Emotional abuse” means verbal behavior, harassment, or other
actions which may result in emotional or behavioral problems, physical
manifestations, disordered or delayed development.

(2) "Accredited" means approved by the joint commission on ac-
creditation of hospitals or the bureau of hospitals of the American Os-
teopathic Association.

(3) "Adolescent” means an individual during that period of life be-
ginning with the appearance of secondary sex characteristics and end-
ing with the cessation of somatic growth.

(4) "Agent,” when used in a reference to a medical order or a pro-
cedure for a treatment, means any power, principle, or substance,
whether physical, chemical, or biological, capable of producing an ef-
fect upon the human body.

(5) "Alterations”:

(a) "Alterations” means changes requiring construction in existing
hospitals.

(b) "Minor alterations” means any physical or functional modifica-
tion within existing hospitals not changing the approved use of the
room or area. (Minor alterations performed under this definition do
not require prior review of the department as specified in WAC ((248=
18=510)) 246-318-510 (3)(a); however, this does not constitute a re-
lease from other applicable requirements.)

(6) "Area” means a portion of a room containing the equipment es-
sential to carrying out a particular function and separated from other
facilities of the room by a physical barrier or adequate space, except
when used in reference to a major section of the hospital.

(7) "Authenticate” means to authorize or validate an entry in a
record by:

(a) A signature including first initial, last name, and discipline; or

(b) A unique identifier allowing identification of the responsible
individual.

(8) "Bathing facility” means a bathtub or shower and does not in-
clude sitz baths or other fixtures designated primarily for therapy.

(9) "Birthing room" or "labor, delivery, recovery (LDR) room" or
"labor—delivery-recovery—postpartum (LDRP) room" means a room
designed and equipped to provide care of a woman, fetus, and newborn
and to accommodate her support persons during the complete process
of vaginal childbirth.

(10) "Children" means young persons of either sex between infancy
and adolescence.

(11) "Clean" means space or spaces and/or equipment for storage
and handling of supplies and/or equipment which are in a sanitary or
sterile condition, when the word is used in reference to a room, area, or
facility.

(12) "Critical care” means a special physical and functional nursing
unit for the segregation, concentration, and close or continuous obser-
vation and care of patients critically, acutely, or seriously ill and in
need of intensive, highly skilled services.

(13) "Department” means the Washington state department of
health.

(14) "Dentist” means an individual licensed under chapter 18.32
RCW.

(15) "Diagnostic radiologic technician” means an individual:

(a) Certified or eligible for certification as a diagnostic radiologic
technologist under chapter 18.84 RCW; or

(b) Trained by a radiologist and approved by a radiologist member
of medical staff to perform specified diagnostic radiologic procedures.

(16) "Dialysis facility” means a separate physical and functional
nursing unit of the hospital serving patients receiving renal dialysis.

(17) "Dialysis station" means an area designed, equipped, and
staffed to provide dialysis services for one patient.

(18) "Dietitian" means an individual meeting the eligibility require-
ments for active membership in the American Dietetic Association de-
scribed in Directory of Dietetic Programs Accredited and Approved,
American Dietetic Association, edition 100, 1980.

(19) "Double—checking” means verification of patient identity, agent
to be administered, route, quantity, rate, time, and interval of admin-
istration by two persons legally qualified to administer prior to admin-
istration of the agent.
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(20) "Drug administration” means an act in which a single dose of a
prescribed drug or biological is given to a patient by an authorized
person in accordance with all laws and regulations governing such acts.
The complete act of administration entails:

(a) Removing an individual dose from a previously dispensed, prop-
erly labeled container (including a unit dose container);

(b) Reviewing the label on the container with a verified transcrip-
tion, a direct copy or the original medical practitioner's orders;

(c) Giving the individual dose to the proper patient; and

(d) Properly recording the time and dose given.

(21) "Drug dispensing” means an act entailing the interpretation of
an order for a drug or biological and, pursuant to that order, proper
selection, measuring, labeling, packaging, and issuance of the drug for
a patient or for a service unit of the facility.

(22) "Easily cleanable” means of material or finish and so fabricat-
ed to allow complete removal of residue by normal cleaning methods.

(23) "Electrical receptacle outlet” means an outlet where one or
more electrical receptacles are installed.

(24) "Facilities" means a room or area and equipment serving a
specific function.

(25) "Faucet controls” means wrist, knee, or foot contro! of the wa-
ter supply:

(a) "Wrist control” means water supply controls not exceeding four
and one-half inches overall horizontal length designed and installed to
be operated by the wrists;

(b) "Knee control” means the water supply is controlled through a
mixing valve designed and installed to be operated by the knee;

(c) "Foot control" means the water supply control is through a mix-
ing valve designed and installed to be operated by the foot.

(26) "Governing body" means the person or persons responsible for
establishing the purposes and policies of the hospital.

(27) "Grade" means the level of the ground adjacent to the building
measured at required windows. The ground must be level or slope
downward for a distance of at least ten feet from the wall of the
building. From there the ground may slope upward not greater than an
average of one foot vertical to two feet horizontal within a distance of
eighteen feet from the building.

(28) "Handwashing facility” means a lavatory or a sink properly
designed and equipped to serve for handwashing purposes.

(29) "He, him, his, or himself” means a person of either sex, male,
or female, and does not mean preference for nor exclude reference to
either sex.

(30) "High-risk infant” means an infant, regardless of gestational
age or birth weight, whose extrauterine existence is compromised by a
number of factors,prenatal, natal, or postnatal needing special medical
or nursing care.

(31) "Hospital” means any institution, place, building, or agency
providing accommodations, facilities and services over a continuous
period of twenty—four hours or more, for observation, diagnosis, or care
of two or more individuals not related to the operator who are suffering
from illness, injury, deformity, or abnormality, or from any other con-
dition for which obstetrical, medical, or surgical services would be ap-
propriate for care or diagnosis. "Hospital” as used in this chapter does
not include: .

(a) Hotels, or similar places furnishing only food and lodging, or
simply domiciliary care;

(b) Clinics, or physicians' offices where patients are not regularly
kept as bed patients for twenty—four hours or more;

(c) Nursing homes, as defined and which come within the scope of
chapter 18.51 RCW;

(d) Maternity homes, which come within the scope of chapter 18.46
RCW;

(e) Psychiatric or alcoholism hospitals, which come within the scope
of chapter 71.12 RCW; nor

() Any other hospital or institution specifically intended for use in
the diagnosis and care of those suffering from mental illness, mental
retardation, convulsive disorders, or other abnormal mental conditions.

(g) Furthermore, nothing in this chapter shall be construed as au-
thorizing the supervision, regulation, or control of the remedial care or
treatment of residents or patients in any hospital conducted for those
who rely primarily upon treatment by prayer or spiritual means in ac-
cordance with the creed or tenets of any well-recognized church or re-
ligious denominations.

(32) "Infant” means a baby or very young child up to one year of
age.
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(33) "Infant station” means a space for a bassinet, incubator, or
equivalent, including support equipment used for the care of an indi-
vidual infant.

(34) "Intermediate care nursery” means an area designed, orga-
nized, staffed, and equipped to provide constant care and treatment for
mild to moderately ill infants not requiring neonatal intensive care, but
requiring or may require physical support and treatment beyond sup-
port required for a normal neonate and may include the following:

(a) Electronic cardiorespiratory monitoring;

(b) Gavage feedings;

(c) Parenteral therapy for administration of drugs; and

(d) Respiratory therapy with intermittent mechanical ventilation not
to exceed a continuous period of twenty—four hours for stabilization
when trained staff are available.

(35) "Investigational drug" means any article not approved for use
in the United States, but for which an investigational drug application
(IND) is approved by the Food and Drug Administration.

(36) "Island tub" means a bathtub placed in a room to permit free
movement of a stretcher, patient lift, or wheelchair to at least one side
of the tub, and movement of people on both sides and at the end of the
tub.

(37) "Lavatory” means a plumbing fixture of adequate design and
size for washing hands.

(38) "Legend drugs" means any drugs required by state law or reg-
ulation of the state board of pharmacy to be dispensed on prescription
only or are restricted to use by practitioners only.

(39) "Licensed practical nurse,” abbreviated L.P.N., means an indi-
vidual licensed under provisions of chapter 18.78 RCW.

(40) "May" means permissive or discretionary on the part of the
board or the department.

(41) "Medical staff” means physicians and may include other prac-
titioners appointed by the governing body to practice within the pa-
rameters of governing body and medical staff bylaws.

(42) "Movable equipment” means equipment not built—in, fixed, or
attached to the building.

(43) "Neglect” means mistreatment or maltreatment; an act or
omission evincing; a serious disregard of consequences of a magnitude
constituting a clear and present danger to an individual patient's
health, welfare, and safety.

(a) "Physical neglect” means physical or material deprivation (e.g.,
lack of medical care, lack of supervision necessary for patient level of
development, inadequate food, clothing, or cleanliness).

(b) "Emotional neglect” means acts such as rejection, lack of stimu-
lation, or other acts of commission or omission which may result in
emotional or behavioral problems, physical manifestations, and disor-
dered development.

(44) "Nuclear medicine technologist” means an individual certified
or eligible for certification as a nuclear medicine technologist under
chapter 18.84 RCW.

(45) "Neonate" or "newborn" means a newly born infant through
the twenty—seventh day of life or under twenty—eight days of age.

(46) "Neonatal intensive care nursery” means an area designed, or-
ganized, equipped, and staffed to provide constant nursing and medical
care and treatment for high-risk infants who may require:

(a) Continuous ventilatory support, twenty—four hours per day;

(b) Intravenous fluids or parenteral nutrition;

(c) Preoperative and postoperative monitoring when anesthetic other
than local is administered; or

(d) Cardiopulmonary or other life support on a continuing basis.

(47) "Neonatologist” means a pediatrician who is board certified in
neonatal-perinatal medicine or board eligible in neonatal-perinatal
medicine, provided the period of eligibility does not exceed three years,
as defined and described in Directory of Residency Training Programs
by the Accreditation Council for Graduate Medical Education, Amer-
ican Medical Association, 1981-1982 or the American Osteopathic
Association Yearbook and Directory, 1981-1982.

(48) "Newborn care” means provision of nursing and medical ser-
vices described by the hospital and appropriate for well and convales-
cing infants including supportive care, ongoing physical assessment,
and resuscitation.

(49) "New construction” means any of the following:

(a) New buildings to be used as hospitals;

(b) Additions to existing buildings to be used as hospitals;

(c) Conversion of existing buildings or portions thereof for use as
hospitals;

(d) Alterations.
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(50) "Nursing home unit” or "long-term care unit” means a group
of beds for the accommodation of patients who, because of chronic ill-
ness or physical infirmities, require skilled nursing care and related
medical services but are not acutely ill and not in need of the highly
technical or specialized services ordinarily a part of hospital care.

(51) "Nursing unit, general” means a separate physical and func-
tional unit of the hospital including a group of patient rooms, ancillary
and administrative, and service facilities necessary to provide nursing
service to the occupants of these patient rooms. Facilities serving other
areas of the hospital and creating traffic unnecessary to the functions
of the nursing unit are excluded.

(52) "Observation room" means a room for close nursing observa-
tion and care of one or more outpatients for a period of less than
twenty—four consecutive hours.

(53) "Obstetrical area” means the portions or units of the hospital
designated or designed for care and treatment of women during the
antepartum, intrapartum, and postpartum periods, and/or areas de-
signed as nurseries for care of newborns.

(54) "Occupational therapist” means an individual licensed under
the provisions of chapter 18.59 RCW.

(55) "Patient” means an individual receiving (or has received) pre-
ventive, diagnostic, therapeutic, rehabilitative, maintenance, or pallia-
tive health services at the hospital. "QOutpatient” means a patient re-
ceiving services that generally do not require admission to a hospital
bed for twenty—four hours or more.

(56) "Patient care areas” means all nursing service areas of the hos-
pital where direct patient care is rendered and all other areas of the
hospital where diagnostic or treatment procedures are performed di-
rectly upon a patient.

(57) "Pediatrician” means a physician:

(a) Having successfully completed a residency program approved by
the American Board of Pediatrics as described in the Directory of
Residence Training Programs Accredited by the Accreditation Council
for Graduate Medical Education, American Medical Association,
1981-1982; or

(b) Approved by the American Osteopathic Board of Pediatrics as
described in the American Osteopathic Association Yearbook and Di-
rectory, 1981-1982; and

(c) Board certified or board eligible for period not to exceed three
years.

(58) "Pediatric service” means any diagnostic, treatment, or care
service provided for infants, children, or adolescents.

(59) "Person” means any individual, firm, partnership, corporation,
company, association, or joint stock association, and the legal successor
thereof. ’

(60) "Pharmacist" means an individual licensed by the state board
of pharmacy to engage in the practice of pharmacy under the provi-
sions of chapter 18.64 RCW as now or hereafter amended.

(61) "Pharmacy” means the central area in a hospital where drugs
are stored and are issued to hospital departments or where prescrip-
tions are filled.

(62) "Physical barrier” means a partition or similar space divider
designed to prevent splash or spray between room areas.

(63) "Physical therapist" means an individual licensed under provi-
sions of chapter 18.74 RCW.

(64) "Physician" means an individual licensed under provisions of
chapter 18.71 RCW, Physicians, or chapter 18.57 RCW, Osteopa-
thy—Osteopathic medicine and surgery.

(65) "Physician's assistant” means an individual who is not a physi-
cian but practices medicine under provisions, rules, and regulations of
chapter 18.71A RCW, or provisions, rules, and regulations under
chapter 18.57A RCW.

(66) "Physician member of medical staff qualified in nuclear medi-
cine” means a physician with staff privileges who is:

(a) Certified or eligible for certification by the American Board of
Radiology (ABR) or the American Board of Nuclear Medicine
(ABNM) in radiologic physics including diagnostic, therapeutic, and
medical nuclear physics; and

(b) Included in the 1987-1989 list of board—certified physicians
maintained by ACR Professional Bureau, 1899 Preston White Drive,
Reston, VA 22091. ’

(67) "Prescription” means an order for drugs for a specific patient
given by a licensed physician, dentist, or other individual legally auth-
orized to write prescriptions, transmitted to a pharmacist for dis-
pensing to the specific patient.

(68) "Protocols” and "standing order” mean written descriptions of
actions and interventions for implementation by designated hospital
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personnel under defined circumstances and authenticated by a legally
authorized person under hospital policy and procedure.

(69) "Psychiatric unit" means a separate portion of the hospital
specifically reserved for the care of psychiatric patients (a part of
which may be unlocked and a part locked), as distinguished from "se-
clusion rooms" or "security rooms" as defined in this section.

(70) "Psychiatrist” means a physician having successfully completed
a three—year residency program in psychiatry and is eligible for certifi-
cation by the American Board of Psychiatry and Neurology as de-
scribed in the Directory of Residency Training Programs Accredited
by the Accreditation Council for Graduate Medical Education, Amer-
ican Medical Association, 1981-1982, or eligible for certification by
the American Osteopathic Board of Neurology and Psychiatry as de-
scribed in the American Osteopathic Association Yearbook and Direc-
tory, 1981-1982.

(71) "Psychologist” means an individual licensed as a psychologist
in the state of Washington under provisions of chapter 18.83 RCW.

(72) "Radiation oncologist™ means a physician who successfully
completed an approved residency program in therapeutic radiology and
is either board certified or eligible for board certification in radiation
oncology by:

(a) The American Board of Radiology described under Directory of
Residency Programs Accredited by the Accreditation Council for
Graduate Medical Education, American Medical Association, 1981—
82, with:

(i) Certification in use of both external and brachytherapy tech-
niques; and

(ii) Continuing education requirements of the board met; or

(b) The American Osteopathic Board of Radiology described in the
American Osteopathic Association Yearbook and Directory, 1981-82
with:

(i) Certification in use of both external and brachytherapy tech-
niques; and

(ii) Continuing education requirements of the board met.

(73) "Radiologist” means a physician who is board certified or eligi-
ble for certification in radiology and meeting continuing education re-
quirements of:

(a) The American Board of Radiology described under Directory of
Residency Programs Accredited by the Accreditation Council for
Graduate Medical Education, American Medical Association, 1981
82; or

(b) The American Osteopathic Board of Radiology described under
American Osteopathic Association Yearbook and Directory, 1981-82.

(74) "Recreational therapist" means an individual with a bachelors
degree including a major or option in therapeutic recreation or recre-
ation for the ill and handicapped.

(75) "Recovery unit" means a special physical and functional unit
for the segregation, concentration, and close or continuous nursing ob-
servation and care of patients for a period of less than twenty—four
hours immediately following anesthesia, obstetrical delivery, surgery,
or other diagnostic or treatment procedures which may produce shock,
respiratory obstruction or depression, or other serious states.

(76) "Referred outpatient diagnostic service" means a service pro-
vided to an individual receiving medical diagnosis, treatment, and oth-
er health care services from one or more sources outside the hospital
limited to diagnostic tests and examinations:

(a) Not involving administration of a parenteral injection, the use of
a local or general anesthesia or the performance of a surgical proce-
dure; and

(b) Ordered by a health care practitioner, legally permitted to order
such tests and examinations, to whom the hospital reports the findings
and results of the tests and examinations.

(77) "Registered nurse” means an individual licensed under the pro-
visions of chapter 18.88 RCW and practicing in accordance with the
rules and regulations promulgated thereunder.

(78) "Restraint” means any apparatus used for the purpose of pre-
venting or limiting free body movement. This shall not be interpreted
to include a safety device as defined herein.

(79) "Room" means a space set apart by floor-to—ceiling partitions
on all sides with proper access to a corridor and with all openings pro-
vided with doors or windows.

(80) "Rooming—in" means an arrangement for mother and infant to
room together with provision for family interaction within the hospital
setting.

(81) "Safety device” means a device used to safeguard a patient
who, because of developmental level or condition, is particularly sub-
ject to accidental self-injury.
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(82) "Seclusion room" means a small, secure room specifically de-
signed and organized to provide for temporary placement, care, and
observation of one patient and further providing an environment with
minimal sensory stimuli, maximum security and protection, and visu-
alization of the patient by authorized personnel and staff. Doors of se-
clusion rooms shall be provided with staff—controlled locks. There shall
be security relites in the door or equivalent means affording visibility
of the occupant at all times. Inside or outside rooms may be
acceptable.

(83) "Security room" means a patient sleeping room designed, fur-
nished, and equipped to provide maximum safety and security, includ-
ing window protection or security windows and a lockable door with
provision for observation of room occupant.

(84) "Self-administration of drugs” means a patient administering
or taking his or her own drugs from properly labeled containers: PRO-
VIDED, That the facility maintains the responsibility for seeing the
drugs are used correctly and the patient is responding appropriately.

(85) "Sensitive area” means a room used for surgery, obstetrical de-
livery, nursery, post-anesthesia recovery, special procedures where in-
vasive techniques are used, or critical care including, but not limited
to, intensive and cardiac care.

(86) "Shall” means compliance is mandatory.

(87) "Should" means a suggestion or recommendation, but not a
requirement.

(88) "Sinks":

(a) "Clinic service sink (siphon jet)" means a plumbing fixture of
adequate size and proper design for waste disposal with siphon jet or
similar action sufficient to flush solid matter of at least two and one-
eighth inch diameter.

(b) "Scrub sink" means a plumbing fixture of adequate size and
proper design for thorough washing of hands and arms, equipped with
knee, foot, electronic, or equivalent control, and gooseneck spout.

(c) "Service sink" means a plumbing fixture of adequate size and
proper design for filling and emptying mop buckets.

(89) "Social worker" means an individual holding a masters degree
in social work from a graduate school of social work approved by the
council on social work education.

(90) "Soiled” (when used in reference to a room, area, or facility)
means space and equipment for collection or cleaning of used or con-
taminated supplies and equipment or collection or disposal of wastes.

(91) "Stretcher" means a four-wheeled cart designed to serve as a
litter for the transport of an ill or injured individual in a horizontal or
recumbent position.

(92) "Surgical procedure” means any manual or operative procedure
performed upon the body of a living human being for the purpose of
preserving health, diagnosing or curing disease, repairing injury, cor-
recting deformity or defect, prolonging life or relieving suffering, and
involving any of the following:

(a) Incision, excision, or curettage of tissue or an organ;

(b) Suture or other repair of tissue or an organ including a closed as
well as an open reduction of a fracture;

(c) Extraction of tissue including the premature extraction of the
products of conception from the uterus; or

(d) An endoscopic examination with use of a local or general
anesthesia.

(93) "Therapeutic radiologic technologist” means an individual cer-
tified or eligible for certification as a therapeutic radiologic technolo-
gist under chapter 18.84 RCW.

(94) "Through traffic" means traffic for which the origin and desti-
nation are outside the room or area serving as a passageway.

(95) "Toilet” means a room containing at least one water closet.

(96) "Tuberculous patient” means an individual receiving diagnostic
or treatment services because of suspected or known tuberculosis.

(97) "Water closet” means a plumbing fixture for defecation fitted
with a seat and device for flushing the bowl of the fixture with water.

(98) "Window" means a glazed opening in an exterior wall.

(a) "Maximum security window" means a window that can only be
opened by keys or tools under the control of personnel. The operation
shall be restricted to prohibit escape or suicide. Where glass fragments

.may create a hazard, safety glazing and other appropriate security
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features shall be incorporated. Approved transparent materials other
than glass may be used.

(b) "Relite” means a glazed opening in an interior partition between
a corridor and a room or between two rooms to permit viewing.

(c) "Security window" means a window designed to inhibit exit, en-
try, and injury to a patient, incorporating approved, safe transparent
material.
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AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-013 LICENSE EXPIRATION DATES—NO-
TICE OF DECISION—ADJUDICATIVE PROCEEDING. (1) The
department shall issue hospital licenses initially and reissue hospital li-
censes as often thereafter as necessary to stagger license expiration
dates throughout the calendar year so as to cause approximately one—
twelfth of the total number of hospital licenses to expire on the last
day of each month, but no license issued pursuant to this chapter shall
exceed thirty—six months in duration. If there is failure to comply with
the provisions of chapter 70.41 RCW or this chapter, the department
may, in its discretion, issue a provisional license to permit the opera-
tion of the hospital for a period of time to be determined by the
department.

(2) The department may deny, suspend, modify, or revoke a license
for cause.

(3)(a) The department's notice of a denial, suspension, modification,
or revocation of a license shall be consistent with ((REW
43:20A 3306 andseetiom 95, chapter 175, Faws-of1989)) section 377,
chapter 3, Laws of 1991. An applicant or license holder has the right
to an ad_|ud1cauve proceeding to contest a license decision.

(b) A license applicant or holder contesting a department license
decision shall within twenty—eight days of receipt of the decision:

(i) File a written application for an adjudicative proceeding by a
method showing proof of receipt with the ({

Box—2465)) Administrative Hearings Unit, Department of Health
1300 Quince Street S.E., Mailstop: EY-17, Olympia, WA 98504;
and

(ii) Include in or with the application:

(A) A specific statement of the issue or issues and law involved;

(B) The grounds for contesting the department decision; and

(C) A copy of the contested department decision.

(¢) The proceeding is governed by the Administrative Procedure Act
(chapter 34.05 RCW) this chapter, and chapter ((248=68)) 246-08
WAC. If a provision in this chapter conflicts with chapter ((248=88))
246-08 WAC, the provision in this chapter governs.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-015 EXEMPTIONS AND INTERPRETA-
TIONS. (1) If a hospital that is required to be licensed under this act
does not normally provide a particular service or department, the sec-
tion or sections of these regulations relating to such service or depart-
ment will not be applicable.

(2) The department may, in its discretion, exempt certain hospitals
from complying with parts of these regulations when it has been found
after thorough investigation and consideration that such exemption
may be made in an individual case without placing the safety or health
of the patients in the hospitals involved in jeopardy.

(3) The secretary of the department or his or her designee may,
upon written application of a hospital, allow the substitution of proce-
dures, materials, or equipment for those specified in these regulations
when such procedures, materials, or equipment have been demonstrat-
ed to his or her satisfaction to be at least equivalent to those pre-
scribed. The secretary or his or her designee shall send a written re-
sponse to a hospital which has applied for approval of a substitution.
The response shall approve or disapprove the substitution and shall be
issued within thirty working days after the department has received all
the information necessary to the review of the application.

(4) A hospital may, upon submission of a written request to the sec-
retary of the department or his or her designee, obtain an interpreta-
tion of a rule or regulation contained in this chapter ((248=H8-WA€)).
The secretary or his or her designee shall, in response to such a re-
quest, send a written interpretation of the rule or regulation within
thirty working days after the department has received complete infor-
mation relevant to the requested interpretation.

(5) A copy of each exemption or substitution granted or interpreta-
tion issued pursuant to the provisions of this section shall be reduced to
writing and filed with the department and the hospital.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-017 SINGLE LICENSE TO COVER TWO OR
MORE BUILDINGS—WHEN PERMISSIBLE. When an applicant
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and the hospital facility for which such application is submitted meet
the licensure requirements of chapter 70.41 RCW and this chapter
((248=18—WACE)), the department may issue a single hospital license
to include two or more buildings, provided:

(1) The licensee shall operate the multiple buildings as a single in-
tegrated system.

(a) All buildings or portions of buildings under a single license shall
be governed by a single governing body and under administrative con-
trol of a single administrator, and

(b) All hospital facilities operating under a single license shall have
a single medical staff.

(2) Buildings connected by a heated, enclosed passageway are con-
sidered a single building and the passageway shall be constructed and
maintained to permit the safe transfer of patients, equipment, and
supplies.

(3) Safe, appropriate, and adequate transport of patients between
buildings shall be provided.

(4) Hospital buildings included under one license shall not be locat-
ed more than ten surface miles apart.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-018 HOSPITAL LICENSE TO COVER AT-
TACHED NURSING HOME BUILDING—WHEN PERMISSI-
BLE. A building meeting the requirements of this chapter ((248—t4
WACE)) and which has been approved by the department of social and
health services as a nursing home may be licensed as a part of a hos-
pital by means of a hospital license rider provided:

(1) The hospital makes application for license of the nursing home
facility as a part of the hospital;

(2) The hospital and nursing home facility organization, administra-
tion and operation are integrated;

(3) The nursing home facility is connected to the hospital by an en-
closed, heated passageway which has been approved by the department
for the transport of patients, equipment and supplies; and

(4) The hospital establishes and maintains a mechanism whereby
placement and retention of patients in the nursing home facility are
reviewed by a professional group representative of the hospital's ad-
ministrative, medical and nursing staffs to assure that use of the nurs-
ing home facility is limited to patients who require nonacute, convales-
cent or chronic care only.

And further provided that where requirements of this chapter
((248—1H4-WAC€)) affecting only the maintenance and operation of the
nursing home facility are in conflict with this chapter ((248—18
WACE)), then such conflicts may be resolved by each hospital individu-
ally: PROVIDED, That maintenance and operation of the facility
meet either chapter 248-14 WAC or this chapter ((248=18-WAE€)).

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-025 REQUIRED APPROVAL FOR OCCU-
PANCY AFTER COMPLETION OF NEW CONSTRUCTION. (1)
Prior to occupancy and use of a building or any room or other portion
of a building constituting the whole or part of a new construction
project, a hospital shall have obtained written authorization for such
occupancy from the department.

(2) The hospital shall notify the department when either of the fol-
lowing has been substantially completed: An entire new construction
project, or any room or other portion of a new construction project the
hospital plans to occupy before the entire new construction project is
finished.

(3) The department shall authorize occupancy if the new construc-
tion has been completed in accordance with this chapter ((248—t8
WAE)) and the department has received written approval of such oc-
cupancy from the state fire marshal.

(4) The department may authorize occupancy of a building or any
room or other portion of a building when the new construction is defi-
cient in relation to this chapter ((248—+8-W#A€)): PROVIDED, That
the department has determined, after thorough investigation and con-
sideration, the deficiencies will not impair services to patients or other-
wise jeopardize the safety or health of patients, the hospital has pro-
vided written assurance of completion or correction of deficient items
within a period of time acceptable to the department, and the depart-
ment has received written approval of such occupancy from the state
fire marshal.
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AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-035 INFECTION CONTROL PROGRAM.
Each hospital shall maintain an effective hospital wide program for the
surveillance, prevention, and control of infection including:

(1) Designation of an infection control committee to oversee the
program with:

(a) Multidisciplinary membership on the committee including repre-
sentatives from medical staff, nursing, administration, and persons di-
rectly responsible for management of the infection control program;

(b) Description of the program approved by the committee and in-
cluding surveillance, prevention, and control activities;

(c) Delegation of authority, approved in writing by administrative
and medical staff, to institute surveillance, prevention, and control
measures when there is reason to believe any patient or personnel may
be at risk of infection;

(d) Regularly scheduled meetings at least quarterly;

(¢) Maintenance of written minutes and reports of findings present-
ed during committee meetings; and

() A method for forwarding recommendations to the medical staff,
nursing, administration, quality assurance, and other committees and
departments as appropriate.

(2) Management of the infection control program by one or more
persons with documented evidence of qualifications related to infection
surveillance, prevention, and control including:

(a) Education;

(b) Training;

(c¢) Certification; or

(d) Supervised experience.

(3) Establishing the following components of the infection control
program:

(a) Review of patient and personnel infections, as appropriate, to
determine whether an infection is nosocomial using definitions and cri-
teria established by the committee;

(b) Written policies and procedures describing the types of surveil-
lance carried out to monitor:

(i) Rates of nosocomial infections;

(ii) Systems used to collect and analyze data; and

(iii) Activities to prevent and control infections;

(c) A system for reporting communicable diseases and following re-
quirements under chapter ((248=186)) 246-100 WAC, Communicable
and certain other diseases;

(d) A procedure for reviewing and approving infection control as-
pects of policies and procedures used in each area of the hospital;

(e) Provision of consultation regarding patient care practices, equip-
ment, and supplies influencing risk of infection;

(N Provision of consultation regarding appropriate procedures and
products used for cleaning, disinfection, and sterilization;

(g) Provision of information on infection control for orientation and
in—service education of employees, and nonemployees performing di-
rect patient care;

(h) Development of recommendations, consistent with federal, state,
and local laws and rules, on methods for the proper disposal to prevent
unsafe or unsanitary conditions related to:

(i) Sewage;

(ii) Solid and liquid wastes; and

(iii) Infectious wastes including safe management of sharps;

(i) Defining indications for specific precautions to prevent transmis-
sion of infections;

(j) Coordinating of or cooperating with the employee health activi-
ties relating to control of hospital exposure and transmission of infec-
tions to or from employees and others performing patient services;

(k) Designing and monitoring of the physical environment of the
hospital for infectious disease control.

(4) Provision of the following in any hospital providing inpatient
services for tuberculous patients:

(a) Designated patient rooms for patients with suspected or known
infectious tuberculosis including:

(i) Ventilation to maintain a negative pressure condition in each pa-
tient room relative to adjacent spaces, except bath and toilet areas
with:

(A) Air movement or exhaust from the patient room to the out—of-
doors;

(B) Ventilation at the rate of six air changes per hour, exhaust; and

(C) Make—up or supply air from adjacent ventilated spaces permit-
ted only when a minimum of two air changes is tempered with outside
air;
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(ii) Ultraviolet generator irradiation as follows:

(A) Use of ultraviolet fluorescent fixtures with lamps emitting wave
length of 253.7 nanometers to irradiate ceiling and upper space of pa-
tient room;

(B) The average reflected irradiance approximately 0.2 microwatts
per square centimeter in the room at the five foot level;

(C) Fixture installation conforming to the recommendations of the
Iluminating Engineering Society Handbook, 5th edition, section 25,
"Ultraviolet Energy";

(D) Lamps changed as recommended by the manufacturer;

(b) Transfer of discharge information to the health department of
the patient's county of residence;

(c) Mantoux tuberculin skin testing of employees in contact with in-
fectious tuberculosis cases within one year of contact if regularly
working in areas described under subsection (4)(a)(i) and (ii) of this
section.

(d) Tuberculin skin testing employees as required by the local health
officer or the department for contact investigations. Positive skin tests
for contact investigations are 5 mm induration read at forty—eight to
seventy—two hours.

(5) Implementation of a human immunodeficiency virus (HIV) and
acquired immunodeficiency syndrome (AIDS) education plan
including:

(a) Verifying or arranging for appropriate education and training of
personnel on the prevention, transmission, and treatment of HIV and
AIDS consistent with RCW 70.24.310; and

(b) Use of infection control standards and educational material con-
sistent with the department-approved curriculum manual KNOW -
HIV/AIDS, Prevention Education for Health Care Facility Employ-

ees, ((May3+-1989)) January 1991, published by the office on HIV/
AIDS.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-040 PERSONNEL. (1) Hospitals shall employ
sufficient qualified personnel to operate each department of the hospi-
tal with verification of required license, certification, or registration.

(2) Hospitals shall ensure that nonemployees providing direct pa-
tient care comply with hospital policies and procedures.

(3) Hospitals shall establish written job descriptions for each job
classification, minimally including:

(a) Job title, reporting relationships, summary of duties and respon-
sibilities, and qualifications; and

(b) Provisions for review every two years with revision when
necessary.

(4) Hospitals shall:

(a) Ensure a periodic performance appraisal of employees and vol-
unteers related to:

(i) Satisfactory performance of assigned tasks; and

(ii) Competence in delivering health care services;

(b) Document background checks required under RCW 43.43.830
through 43.43.842 for all prospective employees and volunteers who
may have regularly scheduled unsupervised access to:

(i) Children under sixteen years of age;

(i1) Groups of children under certain circumstances;

(iii) The elderly;

(iv) The developmentally disabled;

(v) Individuals declared mentally incompetent or unable to partici-
pate in consent to care given; and

(vi) Others as required under chapter 43.43 RCW;

(c) Designate an employee responsible for volunteer services and
activities;

(d) Plan and implement orientation and education programs mini-
mally to include:

(i) New employee and volunteer orientation for:

(A) Organizational structure;

(B) Building layout;

(C) Infection control;

(D) Safety, including the fire and disaster plan;

(E) Policies and procedures; and

(F) Equipment pertinent to the job;

(ii) Employee continuing education for maintaining and improving
skills;

(iii) Documentation of orientation, in—service, and continuing edu-
cation for employees; and

(iv) HIV/AIDS training for employees as specified under WAC
((248=18-035)) 246-318-035;
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(e) Establish a nursing service under the direction of a registered
nurse to:

(i) Provide for adequate numbers of registered nurses on duty at all
times; and

(ii) Require registered nurse supervision of employees and others
performing nursing service functions;

(f) Ensure adequate supervision of employees and nonemployees;

(g) Maintain a current employee call back list for disasters;

(h) Require each employee to have on employment a tuberculin skin
test by the Mantoux method within thirty days of employment and as
follows:

(i) For new employees, a negative skin test is defined as less than ten
millimeters of induration read at forty—eight to seventy-two hours.
Employees with negative reactions to the first test and thirty-five years
of age or older shall have a second test one to three weeks after the
first test;

(ii) New employees with positive reactions to either test shall have a
chest x-ray within thirty days. Hospitals shall:

(A) Retain records of test results, reports of x-ray findings, excep-
tions, or exemptions in the facility; and

(B) Provide a copy of test results to the employee;

(iil) Exclude from skin testing:

(A) New employees documenting a positive Mantoux test in the
past;

(B) New employees providing documentation of meeting require-
ments under subsection (4)(h)(i) and (ii) of this section within the six
months preceding the date of employment; and

(C) An employee with a written waiver from the department after
stating the tuberculin skin test by the Mantoux method presents a
hazard to his or her health and presenting supportive medical data to
the department tuberculosis control program;

(i) Document the following when individuals request tuberculosis
skin test waivers from the department:

(i) Department notification of the individual requesting a waiver
from tuberculosis skin testing and department decision; and

(ii) Department advice to the individual employee and the hospital
regarding department screening requirements if a waiver is granted.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-180 ' DIETARY AND/OR FOOD SERVICE.
Each hospital shall have an organized dietary and/or food service.

(1) There shall be a designated individual responsible for manage-
ment of dietary and/or food service. Personnel from dietary and/or
food service shall be present in the hospital during all patient meal
times.

(2) The dietary and/or food service shall incorporate the ongoing
and regularly scheduled input of a dietitian. A dietitian shall be re-
sponsible for developing policies and procedures for adequate nutri-
tional and dietary consultation services for patients and food service.
Patient consultation shall be documented in the medical record.

(3) At least three scheduled meals a day shall be served at regular
intervals with not more than fifteen hours between the evening meal
and breakfast. Snacks of nourishing quality shall be available at all
times.

(4) Meals and nourishments shall provide a variety of food of suffi-
cient quantity and quality to meet the nutritional needs of each pa-
tient. Unless contraindicated, Recommended Dietary Allowances,
Ninth edition, 1980, the Food and Nutrition Board of the National
Research Council, adjusted for activity, shall be used.

(5) Written menus shall be planned in advance and approved by a
dietitian. Substitutes shall be of similar nutritional value, as approved
by a dietitian. A record of the planned menus, with substitutions as
served, shall be retained for one month.

(6) There shall be written orders (by an authorized individual) for
all patient diets. Diets shall be prepared and served as prescribed. A
current diet manual, approved in writing by the dietitian and medical
staff, shall be used for planning and preparing diets.

(7) Food service sanitation shall be in compliance with chapter
((248=84)) 246-215 WAC Food service ((samitation)), except for
WAC ((248=84=070)) 246-215-149.

(8) There shall be current written policies and procedures to include
safety, infection control, food acquisition, food storage, food prepara-
tion, management of food not provided or purchased by dietary/food
service, serving of food, and scheduled cleaning of all food service
equipment and work areas.
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(9) There shall be current written policies and procedures, with doc-
umentation of orientation and inservice, of dietary and food service
employees.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-210 PEDIATRIC SERVICES. (1) Hospitals ad-
mitting, treating, or diagnosing infants, children, and adolescents shall
have readily available equipment and supplies of appropriate sizes
including:

(a) Intubation equipment;

(b) Oxygen masks and ventilatory bags;

(c) Blood pressure cuffs;

(d) Stethoscope;

(e) Defibrillator and paddles;

(f) Emergency medications;

(g) Intravenous equipment and supplies; and

(h) Measuring devices for length,
circumferences.

(2) Hospitals providing services for infants, children, and adoles-
cents shall establish written policies and procedures specific to pediat-
ric services, consistent with WAC ((248=18=196—(2)(g); 248—=18=202;
and—248=18=336)) 246-318-190 (2)(g), 246-318-200, and 246-318—
435 and minimally including:

(a) Admission criteria;

(b) Conditions requiring transfer or transport;

(c) Room assignment of infants and children considering require-
ments for observation and developmental age level needs;

(d) Safety measures in terms of equipment, including but not limit-
ed to:

(i) Cribs, bassinets, and beds;

(ii) Restraint use;

(iii) Side rails;

(iv) Electrical outlet protection; and

(v) Toys.

(e) Placement of infants, children, and adolescents with infection,
suspected infection, or exposure to infection;

(f) Nutritional guidelines for infants, children, and adolescents to
include normal diets and diets for special nutritional needs;

(g) Safe administration of pediatric doses of blood, blood products,
medications, intravenous fluids, and admixtures including:

(i) Intake and output;

(ii) Precalculated dosages of emergency drugs immediately available
or posted;

(iii) An established list of pediatric dosages approved by the hospital
pharmacist and the physician responsible for medical policies in pedi-
atric services;

(iv) List of agents requiring double checking prior to administration;
and

(v) Hospital-approved method of double checking by appropriately
licensed personnel or medical staff which include nurses, physicians, or
pharmacists.

(3) Hospitals providing organized, distinct pediatric units or service
areas shall provide and establish:

(a) An accessible examination or treatment area;

(b) A sufficient area for diversional play activities;

(c) Criteria and procedures for use of established areas for isolation;

(d) Medical services directed by a physician member of medical
staff having experience in treatment of infants, children, and adoles-
cents whose functions and scope of responsibility are delineated by
medical staff;

(e) Review of policies, procedures, protocols, and standing orders as
necessary and at least every two years with revision as necessary;

(f) A registered nurse responsible for implementation of nursing po-
licies and procedures;

(g) Adequate nursing staff for the pediatric unit or service area
available to perform all the specialized nursing skills required.

(4) Hospitals providing nurseries in pediatric services or elsewhere in
the hospital shall meet requirements for intermediate care nursery or
neonatal intensive care nursery under WAC ((248=18=224)) 246-318-
230.

height, weight, and

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-220 OBSTETRICAL SERVICES. (1) Hospitals
providing obstetrical services shall provide:
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(a) Medical services directed by a physician member or members of
the medical staff having experience in obstetrics and newborn care,
whose functions and scope of responsibility are delineated by the med-
ical staff;

(b) Adequate staff supervised by a registered nurse, prepared by ed-
ucation and experience in obstetrical and newborn care nursing;

(c) Capability for performing caesarean sections twenty—four hours
per day.

(2) Hospitals providing obstetrical services shall establish written
policies and procedures to include:

(a) Infection control principles under WAC ((248=18<635)) 246-
318-035 including:

(i) Room assignment and placement of obstetrical patients and
newborns;

(ii) Visitors;

(iii) Special clothing requirements for staff and visitors;

(iv) Handwashing, posted as appropriate;

(v) Isolation;

(vi) Employee health; and

(vii) Handling and storage of breast milk and formula.

(b) Screening criteria to ascertain patients appropriate for each op-
tion of labor, delivery, postpartum, and newborn care;

(c) Provisions for transfer and transport of a woman or a newborn to
obtain a more intensive level of medical and nursing care;

(d) Deliveries occurring outside the obstetrical service area or areas;

(e) Requirement for authentication of all orders, standing orders,
and protocols with:

(i) Delineation of the circumstances when a particular protocol is
used;

(ii) Provisions for notification of appropriate medical staff;

(iii) Description of minimum qualifications or training of persons
required to execute a particular order or protocol;-

(iv) Written approval of policies, standing orders, and protocols by
appropriate representatives of the medical, nursing, and administrative
staffs;

(v) Orders for drug or treatment administration including:

(A) A description of the treatment with the name of each drug or
agent;

(B) The dosage and concentration of the drug or agent;

(C) The route or method of administration; and

(D) Where pertinent, the time interval, frequency, or duration of
administration.

(f) Requirements for documenting orders and protocols in the pa-
tient's medical record;

(g) Provision for maintaining body heat of each newborn;

(h) Provision for intrapartum evaluation of fetal heart rate;

(i) Procedures and protocols for the management of obstetrical and
newborn emergencies, including resuscitation;

(j) Review of policies, procedures, protocols, and standing orders as
necessary and at least every two years with revisions if necessary; and

(k) Recordkeeping including, but not limited to:

(i) Specific notes describing the status of mother, fetus, and newborn
during labor, birth, and postpartum;

(ii) Completion of birth and death certificates as necessary;

(iii) Hospital staff's verification of initial and discharge identification
of the newborn;

(iv) Documentation that the newborn screening test was obtained
and forwarded, as required under RCW 70.83.020 and chapter ((248=
163)) 246650 WAC, now or as hereafter amended;

(v) Documentation of newborn eye treatment, required under
(( 24 )) WAC 246-100-206, now or
as hereafter amended; and

(vi) Medical records register or registers and index or indexes de-
scribed under WAC ((248=18=448)) 246-318-440.

(3) A hospital providing obstetrical services shall:

(a) Designate and maintain facilities and equipment for care of
woman, fetus, and newborn either in:

(i) Labor rooms with birth occurring in a delivery room; or

(ii) Birthing rooms including labor, delivery, recovery and labor, de-
livery, recovery, post partum services; or

(iii) A combination of labor, delivery, and birthing rooms; or

(iv) Rooming—in, if provided.

(b) Locate any hospital room designated by the hospital as a labor
room within the obstetrical service area;

(c) Utilize rooms designated by the hospital as labor rooms:

(i) For short—term patient occupancy of twenty—four hours or less;
or

[94]

Washington State Register, Issue 91-22

(ii) For patients in labor only unless the room meets the require-
ments for a patient room described under WAC ((248=18=196)) 246-
318-190.

(d) Maintain accommodations and environment in obstetrical deliv-
ery rooms, if present, including:

(i) Lighting and equipment for care of woman, fetus, and newborn
during delivery including requirements described under WAC ((248=
18=251)) 246-318-290(2);

(ii)) A minimum area of two hundred and seventy square feet with a
minimum linear dimension of fifteen feet; and

(iii) A minimum room temperature of at least sixty—eight degrees
Fahrenheit with a reliable method for monitoring temperature.

(e) Maintain systems for scrub up, clean up, sterilization, storage,
housekeeping, and staff change room facilities; and

(f) Meet requirements described under WAC ((248=18=253—=and
248=18=256)) 246-318-300 and 246-318-310 for anesthesia and
post-anesthesia recovery.

(4) Hospitals providing birthing or delivery services shall provide
sufficient and appropriate area in rooms to accommodate not only pa-
tients, staff, and designated attendants, but also furnishings and equip-
ment for the care of the woman, fetus, and newborn including:

(a) Adequate and appropriate equipment and supplies as follows:

(i) A bed or equivalent suitable for labor, birth, and post partum;

(ii) Oxygen with individual flow meters and mechanical suction for
woman and newborn;

(iii) Newborn resuscitation bag, masks, endotracheal tubes, laryngo-
scopes, oral airways, and mechanical suction in the room for each
birth;

(iv) Emergency equipment, medications, and supplies for care of
newborn and woman required under WAC ((248=18=251)) 246-318-
290 (2)(b) ii); B

(v) Newborn beds available;

(vi) Radiant heat source available for the newborn;

(vii) General lighting source and provision for examination lights;

(viii) A clock with a sweep hand or equivalent second indicator visi-
ble from each patient's bedside;

(ix) Provision for receiving, covering, and transporting soiled linens
and waste materials;

(x) Appropriate storage for necessary linens, instruments, supplies,
medications, and equipment;

(xi) Work surfaces;

(xii) A signal device for use by staff and accessible to summon
emergency back—up personnel when needed;

(xiii) Emergency power for lighting and operation of equipment;

(xiv) Easily cleanable floors, walls, cabinets, ceilings, and furnish-
ings; and

(xv) Fetal monitoring equipment.

(b) Additional requirements if birthing rooms are provided
including:

(i) A lavatory located within each birthing room;

(ii) A designated lavatory and water closet conveniently located for
use of patient and support person or persons;

(iii) A bathing facility convenient for patient use;

(iv) Wardrobe unit or closets in the vicinity for the belongings of the
patient and her support person or persons;

(v) A signaling device accessible for each woman; and

(vi) Room temperaturg of at least sixty—eight degrees Fahrenheit
maintained with a reliable method for monitoring.

(5) Hospitals may use an operating room as a delivery room if the
hospital has established policy and procedures about use of operating
rooms including establishing priority over routine obstetrical proce-
dures and nonemergent surgical procedures for:

(a) Patients with parturition imminent;

(b) Patients with obstetrical emergencies requiring immediate medi-
cal intervention to preserve life and health of woman and infant.

(6) Any hospital providing obstetrical services shall provide appro-
priate newborn care including, but not limited to:

(a) Devices for measuring weight, length, and circumference;

(b) Access to and availability of portable x-ray;

(c) Provisions for stabilization, transfer, and transport of high-risk
newborns and infants;

(d) An established system to identify newborns prior to separation
from mother;

(e) Established policies and procedures minimally including:

(i) Ongoing clinical assessment of newborn or infant;

(ii) Provisions for direct supervision of each newborn by nursing
staff and family in a nonpublic area, considering:
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(A) Physical well being;

(B) Safety; and

(C) Security, including prevention from abduction.

(f) Access to oxygen, oxygen analyzers, warmed and humidified ox-
ygen, resuscitation equipment, emergency equipment, measuring de-
vices, mechanical suction, medical air and supplies specifically for in-
fants and newborns.

(7) Hospitals with a newborn and infant nursery shall provide ser-
vices, facilities, and equipment including:

(a) Requirements in subsection (6) of this section;

(b) Wall clock with sweep second hand or equivalent second indica-
tor visible from each nursery room;

(c) Oxygen source with provision for warming, humidifying, analyz-
ing, and blending oxygen;

(d) A nursery room or rooms with at least twenty square feet per
bassinet and with sufficient room to move between bassinets;

(e) Handwashing facilities located at the entrance to the nursery
and in each nursery room;

(F) Emergency call systems from the nursery to another nearby ap-
propriately staffed area;

() A system to maintain an environmental temperature of at least
sixty—eight degrees Fahrenheit; and

(h) Appropriate emergency equipment, medications, and supplies for
infant care and as required under WAC ((248=18=251)) 246-318-290
(2)(b).

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-230 INTERMEDIATE CARE NURSERY
SERVICE—NEONATAL INTENSIVE CARE NURSERY SER-
VICE. (1) Hospitals providing intermediate care nursery services or
neonatal intensive care nursery services or both shall meet require-
ments described under WAC ((248=18-221)) 246-318-220 (6) and
.
(2) Additional requirements for hospitals providing intermediate
care nursery service include:

(a) Infant stations having adequate space within each station to ac-
commodate equipment, supplies, and staff required for treatment of
intermediate care infants;

(b) Provision for emergency power to support equipment require-
ments for each infant station;

(c) Oxygen, air, and suction capabilities including:

(i) One oxygen outlet in each infant station with other sources of
oxygen available;

(ii) One medical air source available for each infant station;

(iii) Provision for blending, warming, humidifying, and monitoring
oxygen mixtures; and

(iv) One electrical-mechanical or pneumatic suction in each infant
station with other mechanical suctions available in the hospital.

(d) All equipment and supplies for infant resuscitation immediately
available and present within the intermediate care nursery service area;

(¢) One cardiorespiratory monitor in the intermediate care nursery
area and others available;

(F) Sufficient micro—volumetric infusion pumps available;

(g) A waiting and instruction area available;

(h) A registered nurse responsible for neonatal nursing and imple-
mentation of policies;

(i) Provision of adequate nursing staff for the intermediate care
nursery available to perform all the specialized nursing skills required;

(j) Laboratory, pharmacy, radiological, and respiratory care services
appropriate for infants available at all times and in the hospital during
assisted ventilation;

(k) Medical staff with experience in neonatal medicine available at
all times during assisted ventilation;

(1) A physician with experience in neonatal medicine who is contin-
uously available to come to the hospital as required;

(m) Medical services directed by a physician member or members of
the medical staff having experience in neonatal intensive care whose
functions and scope of responsibility are delineated by the medical
staff;

(n) Requirements for authentication of all orders, standing orders,
and protocols when used with:

(i) Delineation of the circumstances when a particular protocol is
used;

(ii) Provision of notification of appropriate medical staff;

(iii) Description of minimum qualifications or training of persons
required to execute a particular order or protocol;
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(iv) Written approval of policies, standing orders, and protocols by
appropriate members of the medical, nursing, and administrative
staffs;

(v) Orders for drug or treatment administration including:

(A) A description of the treatment with the name of each drug or
agent;

(B) The dosage and concentration of the drug or agent;

(C) The route or method of administration; and

(D) Where pertinent, the time interval, frequency, or duration of
administration.

(vi) Review of policies, procedures, protocols, and standing orders at
least every two years with revisions as necessary.

(0) A hospital-approved procedure for double checking certain
drugs, biologicals, and agents by appropriately licensed personnel or
medical staff including nurses, physicians, and pharmacists.

(3) Hospitals providing neonatal intensive care nursery service shall
meet requirements described under WAC ((248=18=221)) 246-318-
220(6) and subsection (2) of this section, and additionally provide:

(a) At least fifty square feet within each infant station;

(b) Twelve electrical outlets, with at least eight clearly identified as
being on emergency power, available in each infant station;

(c) Oxygen, air, and suction capabilities including:

(i) Two separate oxygen outlets in each infant station;

(ii) Two medical air outlets in each infant station;

(iii) One mechanism for blending oxygen and medical air for each
infant station;

(iv) Sufficient numbers of oxygen analyzers available to continuously
monitor oxygen;

(v) A means for warming, humidifying, and monitoring temperature
of oxygen mixtures on a continuous basis; and

(vi) Two electrical-mechanical or pneumatic suctions in each infant
station with others available if needed. }

(d) All equipment and supplies for infant resuscitation available and
present within the neonatal intensive care nursery service area;

(e) Continuous ventilatory support equipment available at all times;

(f) Equipment for continuous monitoring of respirations and heart
rate in each infant station;

(g) Equipment for continuous hemodynamic monitoring and status
of oxygenation available;

(h) Equipment for continuous monitoring of body temperature
available;

(i) Sufficient microvolumetric infant infusion pumps immediately
available at all times in the neonatal intensive care nursery service
area;

(j) Laboratory, radiology, and respiratory care and pharmacy ser-
vices appropriate for neonates and infants available in the hospital at
all times;

(k) Twenty—four-hour availability of an anesthesia services and a
pharmacist to come to the hospital as required or requested available
at all times;

(1) Provision of a registered nurse responsible for neonatal intensive
care nursery services and implementation of policies;

(m) Provision of sufficient and adequate nursing staff in the neonatal
intensive care nursery service to perform all specialized nursing skills
required;

(n) Medical responsibility for intensive care nursery services by a
neonatologist member of the medical staff;

(o) Twenty—four—hour availability of a neonatologist to come for in—
house consultation as required or requested;

(p) A designated physician in the hospital available at all times to
the neonatal intensive care nursery service with experience or skills
including:

(i) Neonatal and infant resuscitation; and

(ii) Ventilator management including chest tube placement.

(q) Standing orders, protocols, patient discharge/transfer plans and
evaluation of neonatal intensive care nursery services meeting require-
ments under subsection (2) of this section and WAC ((248=18=221))
246-318-220 (6)(c);

(r) Provision for referral or arranging for social work services as re-
quired; and

(s) Provision for patient access to other services as required.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-250 RENAL DIALYSIS SERVICES. Hospitals
providing renal dialysis services shall:
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(1) Reuse dialyzers only when the cleaning and sterilization proce-
dure meets guidelines under Association for Advancement of Medical
Instrumentation (AAMI), July 1986, "Recommended Practices for
Re—~use of Hemodialyzers";

(2) Provide adequate space for:

(a) Equipment and supplies necessary for the dialyzing patient;

(b) Preparation of materials necessary for dialysis; and

(c) Cleaning and disinfecting equipment;

(3) Provide water treatment, if necessary to ensure water quality,
meeting recommendations under AAMI guidelines under subsection
(1) of this section;

(4) Test water for bacterial contamination monthly and chemical
purity as required under AAMI, July 1986;

(5) Test dialysis machine for bacterial contamination monthly or
demonstrate a quality assurance program establishing effectiveness of
disinfection methods and intervals;

(6) Take appropriate measures to prevent contamination, including
backflow prevention under chapter ((248=54)) 246-290 WAC,
between:

(a) Dialysis machines;

(b) Dialysis machines and potable water supply; and

(c) Dialysis machine, drain line, and sewer;

(7) Provide for the availability of any special dialyzing solutions re-
quired by a patient;

(8) Meet requirements under WAC ((248=18=061through248=18=
445)) 246-318-010 through 246-318-450.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-260 LONG-TERM CARE SERVICES. (1)
Hospitals providing inpatient long—term care services shall:

(a) Meet requirements under WAC ((248=18=190)) 246-318-190;

(b) Require an assessment of each patient by a registered nurse
upon admission to determine immediate care needs;

(c) Require documentation of the initial plan of care in the patient's
medical record;

(d) Make the plan of care accessible to direct caregivers who have a
need to know in order to provide actual health care services to the
patient;

(e) Establish a plan of care individualized to the needs of each pa-
tient and:

(i) Developed by those disciplines involved in a patient's care;

(ii) Implemented in conjunction with a registered nurse responsible
for total care of the patient for the duration of hospitalization in a
long—term care service unit or area; and

(iii) Maintained in a confidential manner;

(f) Require a physician's order for use of any physical restraint re-
stricting freedom of movement or position change, including the spe-
cific reason, type, and location of restraint, and:

(i) Establish and follow a policy on release of patients from physical
restraints for specified intervals and monitoring of patients in
restraints;

(ii) Require documentation in a patient's medical record of patient's
restraint — release time intervals;

(iii) Document reason for use of any restraint on a patient in the
patient care plan.

(2) Hospitals providing long—term care shall establish written poli-
cies and procedures specifying:

(a) Rights of patients including:

(i) Informing each patient of individual rights at the time of
admission;

(ii) Documenting evidence of informing a legally delegated person
about a patient's rights when a patient is unable to receive and under-
stand the information;

(b) A mechanism to:

(i) Identify social and emotional needs of the patients;

(ii) Refer patients in need of social services to appropriate social
agencies.

(3) Hospitals with inpatient long—term care services shall provide:

(a) An activities program designed to encourage each long-term
care patient to maintain or attain normal activity and achieve an opti-
mal level of independence;

(b) A community dining area;

(c) Handrails on both sides of all patient access corridors;

(d) Patient bathrooms and toilets arranged to accommodate wheel-
chair patients;
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(e) A shower stall accommodating a shower chair on the same level
and convenient to patient rooms.

(4) Hospitals providing long-term care services and permitting pets
shall:

(a) Require and provide for humane care and maintenance of pets
under conditions prohibiting animals, except for fish in an aquarium, in
rooms or areas for:

(i) Food storage and preparation;

(ii) Group dining areas during the times food is served and
consumed;

(iii) Cleaning and storage of cooking and eating utensils;

(iv) Linen storage or laundry;

(v) Drug or sterile supply storage; and

(vi) Patient bedrooms if the condition of a patient in the room
contraindicates the presence of the animal;

(b) Permit seeing eye, hearing, and assistance dogs as needed;

(¢) Provide reasonable opportunity for a patient to have regular
contact with animals, if the patient desires;

(d) Consider preferences of the long—term care patients through a
long—-term care resident council, poll, or other means;

(e) Ensure the presence of animals does not compromise the rights,
preferences, and medical requirements of individual patients;

(f) Permit animals such as dogs, cats, fish, gerbils, hamsters, guinea
pigs, and birds;

(g) Require veterinarian certification of psittacine birds certified free
of psittacosis or other diseases and meeting United States Department
of Agriculture (USDA) quarantine procedures;

(h) Require regularly scheduled veterinarian examinations and ap-
propriate immunizations for animals living on the premises, with re-
cords retained in the hospital;

(i) Keep animals living on the premises clean and free of external
parasites such as fleas and ticks.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-270 ALCOHOLISM AND/OR SUBSTANCE
ABUSE UNIT. (1) Definitions specific to WAC ((248=18=235—and
248=18=532)) 246-318-270 and 246-318-810:

(a) "Alcoholism” means an illness characterized by lack of control
as to the consumption of alcoholic beverages, or the consumption of
alcoholic beverages to the extent an individual's health is substantially
impaired or endangered, or his or her social or economic function is
substantially disrupted.

(b) "Alcoholism counselor” means an individual with adequate edu-
cation, experience, and knowledge regarding the nature and treatment
of alcoholism, who is knowledgeable about community resources pro-
viding services alcoholics may need, and who knows and understands
the principles and techniques of alcoholism counseling with minimal
requirements to include:

(i) No history of alcohol or other drug misuse for a period of at least
two years immediately prior to time of employment as an alcoholism
counselor with no misuse of alcohol or other drugs while employed as
an alcoholism counselor;

(ii) A high school diploma or equivalent;

(iii) Satisfactory completion of at least twelve quarter or eight se-
mester credits from a college or university, including at least six quar-
ter credits or four semester credits in specialized alcoholism courses
exclusive of field experience credits.

(c) "Detoxification” means care or treatment of an intoxicated per-
son during a period in which the individual recovers from the effects of
intoxication.

(i) "Intoxication" means acute alcohol poisoning or temporary im-
pairment of an individual's mental or physical functioning caused by
alcohol in the body.

(ii) "Acute detoxification” means a method of withdrawing a patient
from alcohol where nursing services are available and medications are
routinely administered to facilitate the patient's withdrawal from
alcohol.

(d) "Family” means individuals important to and designated by a
patient who need not be relatives.

(e) "Individualized treatment plan" means a written statement of
care to be provided for a patient based upon assessment of his or her
strengths and physical and psychosocial problems. When appropriate,
the statement shall be developed with participation of the patient.

(f) "Multidisciplinary treatment team" means a group comprised of
individuals from the various treatment disciplines and clinical services
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who assess, plan, implement, and evaluate treatment for patients under
care.

(2) Rules and regulations in this chapter ((248=18-W+€)) shall ap-
ply with addition of the following:

(a) There shall be a room adequate for counseling and social activi-
ties of patients.

(b) Adequate provision for space and privacy shall be made for in-
terviewing, group and individual counseling, and physical
examinations.

(c) Policies and procedures shall include and address, as appropriate:

(i) Development, implementation, and review of the individualized
treatment plan, including the participation of the multidisciplinary
treatment team, the patient, and the family, as appropriate.

(ii) Patient rights to include:

(A) Treatment and care of patients in a manner promoting dignity
and self-respect;

(B) Protection from invasion of privacy: PROVIDED, That reason-
able means may be used to detect or prevent contraband from being
possessed or used on the premises;

(C) Confidential treatment of clinical and personal information in
communications with individuals not associated with the plan of
treatment;

(D) A means of implementing federal requirements related to confi-
dentiality of records, Title 42, Code of Federal Regulations, Part 2,
Federal Register, July 1, 1975;

(E) Provision of reasonable opportunity to practice religion of choice
insofar as such religious practice does not infringe upon rights and
treatment of others or the treatment program: PROVIDED, That the
patient also has the right to refuse participation in any religious
practice.

(F) Communication with significant others in emergency situations.

(G) Freedom from physical abuse or other forms of abuse against
patient's will, including being deprived of food, clothes, or other basic
necessities.

(iii) Patient work assignments related to treatment program, if
applicable.

(d) Personnel, staff, other services.

(i) Clinical responsibility for alcoholism and substance abuse units
shall be assigned to an individual having demonstrated experience in
this type of treatment and care. This individual shall be designated and
function as specified by the governing body.

(ii) There shall be on staff at least one alcoholism counselor and
such additional alcoholism counselors as necessary to provide alcohol-
ism counseling services needed by patients.

(iii) There shall be a licensed nurse on duty on the unit whenever
acute detoxification is taking place on the unit.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-280 PSYCHIATRIC UNITS AND SERVICES.
(1) Definitions.

In addition to definitions in WAC ((248=18=061)) 246-318-010,
the following words and phrases are defined for the purpose of this
section and WAC ((248=18=536)) 246-318-820 unless the context
clearly indicates otherwise. :

(a) "Acutely mentally ill" means a condition limited to a short-term
severe crisis episode of:

(i) A mental disorder, meaning any organic, mental, or emotional
condition having substantial adverse effects on an individual's cognitive
or volitional functions;

(ii) Suicidal or self-destructive behavior;

(iii) Actual or threatened behavior harmful to others;

(iv) Behavior which caused substantial damage to property; or

(v) Being gravely disabled, meaning a condition in which a person,
as a result of a mental disorder:

(A) Is in danger of serious physical harm resulting from a failure to
provide for his or her essential human needs of health and safety; or

(B) Manifests severe deterioration in routine functioning evidenced
by repeated and escalating loss of cognitive or volitional control over
his or her actions and is not receiving care essential for his or her
health or safety.

(b) "Child" or "children” means children and adolescents seventeen
years of age or younger.

(¢) "Child psychiatrist” means a physician, board—certified or
board—eligible in child psychiatry under:
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(i) The directory of residency training programs accredited by the
accreditation council for graduate medical education, American Medi-
cal Association, 1981-82; or

(ii) The American Osteopathic Association Yearbook and Directory,
American Osteopathic Board of Neurology and Psychiatry, 1981-82.

(d) "Child mental health specialist" means a mental health profes-
sional with:

(i) A minimum of one hundred actual, rather than semester, hours
of specialized training devoted to a study of child development and the
treatment of children; and

(ii) The equivalent of one year full-time experience in the treatment
of children under supervision of a child mental health specialist.

(e) "Consultation” means review and recommendations regarding
patient care and treatment programs.

(f) "Family" means individuals important to and designated by a
patient, who need not be relatives.

(g) "Individualized treatment plan" means a written statement of
care planned for a patient based upon assessment of the patient's de-
velopmental, biological, psychological, and social strengths and prob-
lems, and including:

(i) Treatment goals, with time frames stipulated;

(i1) Specific services utilized;

(iii) Designation of individual responsible for specific service
provided;

(iv) Discharge criteria with estimated timeframes; and

(v) Participation of the patient and the patient's designee as
appropriate.

(h) "Least restrictive alternative” means the setting, environment, or
service in"which the individual functions at maximum independence.

(i) "Mental health professional” or "MHP" means:

(i) A psychiatrist;

(ii) A psychiatric nurse, social worker, physician, or psychologist; or

(iii) A person with at least a masters degree in behavioral sciences,
nursing science, or related field from an accredited college or universi-
ty and two years experience in direct treatment of mentally ill individ-
uals under the supervision of a mental health professional.

(j) "Multidisciplinary treatment team" means a group comprised of
individuals from various disciplines and clinical services who assess,
plan, implement, and evaluate treatment for patients.

(k) "Psychiatric nurse" means a registered nurse with:

(i) A bachelors degree from an accredited college or university and
at least two years experience in direct treatment of mentally ill or
emotionally disturbed persons with such experience gained under su-
pervision of a psychiatrist or psychiatric nurse; or

(ii) Three years experience in the direct treatment of mentally ill or
emotionally disturbed persons with such experience gained under the
supervision of a psychiatrist or psychiatric nurse.

(1) "Psychiatric service" means admission of patients with primary
psychiatric diagnoses for treatment pertinent to the psychiatric diag-
nosis in any available bed in the hospital whether or not the hospital
maintains a psychiatric unit.

(m) "Psychiatric unit™ means a nursing unit specifically reserved for
the care of individuals with primary psychiatric diagnoses.

(n) "Recreational therapist" means an individual:

(i) With a bachelors degree including a major or option in thera-
peutic recreation or recreation for the ill and handicapped; and

(i) Preferably certified or certification—eligible under Certification
Standards for Therapeutic Recreation Personnel, June 1, 1988, Na-
tional Council for Therapeutic Recreation Certification, 49 South
Main Street, Suite 005, Spring Valley, New York 10977.

(2) Hospitals with psychiatric units shall provide a therapeutic envi-
ronment to maintain safe, secure, adequate care of acutely mentally ill
persons including:

(a) Access to at least one seclusion room;

(b) Provisions for close observation of patients including provision of
security windows or maximum security windows and relites appropri-
ate to the area and program;

(c) Adequate space suitably equipped including:

(i) A day room on the unit;

(ii) Dining and therapeutic program activities either on the unit or
elsewhere in the hospital appropriate to meet each patient's needs;

(iii) Space for physical and recreational activities of patients on the
hospital premises; and

(iv) One area permitted to accommodate functions in (c)(i), (ii),
and (iii) of this subsection if scheduled appropriately.

(d) An examination or treatment room available within the hospital;
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(e) Space and privacy for interviewing, group and individual coun-
seling, and patient and family visiting; and

(f) Separate patient sleeping rooms for children and adults.

(3) Hospitals providing a psychiatric unit shall:

(a) Provide adequate staff to implement individualized treatment
plans;

(b) Assign and designate responsibility for the psychiatric unit pro-
gramming to a mental health professional;

(c) Designate a psychiatrist with medical staff privileges, available
for ongoing psychiatric unit consultation;

(d) Have a physician and mental health professional available for
consultation and communication with each patient and the unit staff
on a twenty—four hour per day, seven day a week basis;

(e) Employ a full-time psychiatric nurse responsible for nursing
care;

(f) Designate staff or contract with persons or agencies responsible
for:

(i) Provision of social work services with consultations by a social
worker experienced in working with mentally ill patients;

(ii) Provision of occupational therapy services with the ongoing in-
put of an occupational therapist experienced in working with mentally
ill patients;

(iii) Provision of recreational therapy services with the ongoing input
of a recreational therapist experienced in working with mentally ill pa-
tients; and

(iv) Providing access to psychological evaluation by or under direc-
tion of a psychologist.

(g) Provide documented staff training relating to the needs of psy-
chiatric patients for all psychiatric unit personnel including:

(i) The utilization of least restrictive alternatives;

(ii) Methods of patient care;

(iii) Managing assaultive and self-destructive behavior;

(iv) Patient rights under chapters 71.05 and 71.34 RCW;

(v) The special needs of children, minorities, the elderly, and handi-
capped when appropriate.

(h) For hospitals providing a child or adolescent psychiatric unit:

(i) Assign and designate responsibility for the child and adolescent
psychiatric unit programming to a child mental health specialist;

(ii) Designate a child psychiatrist with medical staff privileges avail-
able for ongoing input and consultation to the child and adolescent
psychiatric unit;

(iii) Have a physician and child mental health specialist available
for consultation and communication with each patient and unit staff on
a twenty—four hour per day, seven days per week basis;

(iv) Employ a full-time psychiatric nurse meeting requirements of a
child mental health specialist under subsection (1)(d) of this section
responsible for nursing care;

(v) Designate staff or contract with persons or agencies responsible
for:

(A) Provision of social work services with consultation and ongoing
input by a social worker experienced in working with mentally ill chil-
dren and adolescents;

(B) Provision of occupational and recreational therapy services as
required under (f)(ii) and (iii) of this subsection;

(C) Provision of access to psychological evaluation as required under
(f)(iv) of this subsection;

(D) Provision of documented staff training as required under (g) (i)
through (v) of this subsection; and

(E) Provision of educational services.

(4) Hospitals providing psychiatric units shall establish and imple-
ment written policies and procedures including:

(a) Provision or arrangement for the care and treatment of acutely
mentally ill patients;

(b) Informing patients of their rights as required under chapters 71-
.05 and 71.34 RCW;

(c) Posting of patient rights in prominent locations;

(d) Development of an initial individualized treatment plan for each
patient within twenty—four hours of admission;

(e) Continued development of the individualized treatment plan
within seventy—two hours of admission, excluding holidays, by a multi-
disciplinary treatment team, the patient, family, and other agencies as
appropriate;

(f) Provision of or arrangement for appropriate services including:

(i) Psychological evaluation and services;

(ii) Social work services;

(iii) Occupational therapy services;

(iv) Recreational therapy services; and
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(v) Other specialized services as appropriate;

(g) Completion of a physical examination and history by a member
of the medical staff and an evaluation by a mental health professional
within twenty—four hours of admission with consultation of a psychia-
trist as indicated;

(h) Admission, retention and transfer criteria, based upon health
and safety needs of patients, including a referral and transfer mecha-
nism for persons in need of care and not meeting the admission
criteria;

(i) Continuity of care, coordination and integration of services, in-
cluding discharge planning consistent with WAC ((248~18—445)) 246
318-450;

(j) Prohibiting use of patients to perform basic maintenance of the
hospital and equipment, housckeeping, or food service except when
tasks are:

(i) Included in and appropriate to the individualized treatment plan;
and

(ii) Performed under direct supervision.

(k) Appropriate response to assaultive, self—-destructive, or out—of—
control behavior including the use of seclusion and restraints and sub-
ject to the following conditions:

(i) Use of seclusion and restraints only to the extent and duration
necessary to ensure the safety of patients, staff, and property;

(ii) Infliction of physical pain for punitive purposes is prohibited, re-
gardless of whether or not objective damage occurs;

(iii) All assaultive incidents documented in the medical record;

(iv) Staff observation of any patients in restraint or seclusion at least
every fifteen minutes with:

(A) Interventions as indicated and required; and

(B) Observations and interventions recorded in the medical record;

(v) Notification of and authorization by a physician within one hour
for emergency use of patient restraint or seclusion and including:

(A) Physician examination of the patient and renewal of physician
order for every twenty—four continuous hours of restraint and seclu-
sion; and

(B) Patient evaluation by a mental health professional or registered
nurse when secluded or restrained more than two continuous hours
with repeat evaluation at least one time every eight hours thereafter.

(1) Notification of the family and other agencies as appropriate as
soon as possible, in event of:

(i) Serious injury or physical illness of the patient;

(ii) Death of the patient; or

(iii) Disappearance of the patient.

(m) For hospitals providing child or adolescent psychiatric units;

(i) Requirements under (a) through (1) of this subsection except:

(A) Substitute for (g) of this subsection — completion of a physical
examination and history by a member of the medical staff and an
evaluation by a child mental health specialist within twenty—four hours
of admission with consultation by a child psychiatrist as indicated; and

(B) In (k)(v)(B) of this subsection, require patient evaluation by a
child mental health specialist every two hours when a child is secluded
or restrained.

(ii) Evaluation by a child mental health specialist within twenty—
four hours of admission including consultation with a child psychiatrist
as indicated;

(iii) Requirement for designated staff to make and document a de-
termination of the hospital's ability to safely care for each child; and

(iv) Coordination with appropriate educational agencies, as
appropriate.

(5) Hospitals with psychiatric units or psychiatric services shall
maintain a medical records system required under WAC ((248=18=
440)) 246-318-440 and require diagnoses, abbreviations, and termi-
nology consistent with the "American Psychiatric Association Diag-
nostic and Statistical Manual of Mental Disorders," 111 R edition,
1987, and "International Classification of Diseases,” 9th edition, 1989.

(6) Hospitals with psychiatric units or services shall establish and
implement policies and procedures to protect patient confidentiality
and release of records and information consistent with requirements
under chapters 71.05 and 71.34 RCW.

(7) Hospitals providing any inpatient psychiatric service shall estab-
lish and implement written policies and procedures including:

(a) Provision of a therapeutic environment to maintain safe, secure,
adequate care of acutely mentally ill patients;

(b) Provision of facilities appropriate to the scope of the psychiatric
service;

(c) Designation of responsibility for psychiatric services program-
ming to a mental health professional;
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(d) Provision for close observation of patients with a security room
available;

(e) Designation of a psychiatrist with medical staff privileges avail-
able for consultation;

(f) A physician and mental health professional available on staff or
by contract for consultation and communication with the patient and
the hospital staff on a twenty—four hour per day, seven day a week
basis;

(g) Designation of a staff person responsible for developing a plan
for arranging needed special services as identified in the individualized
treatment plan for each patient;

(h) Employment of a registered nurse with experience and/or spec-
ialized education in psychiatric nursing responsible for nursing care
twenty—four hours a day;

(i) Designation of a staff person responsible for arranging for social
work services;

(j) Provision for transfer to a hospital with a psychiatric unit or ap-
propriate psychiatric services within twenty—four hours when the hos-
pital is unable to establish and implement procedures required under
(a) through (i) of this subsection.

(k) Designating staff responsible for documented training relating to
the needs of psychiatric patiénts for all personnel responsible for care
of psychiatric patients including:

(i) The availability and utilization of the least restrictive
alternatives;

(i) Methods of patient care;

(iii) Managing assaultive and self-destructive behavior;

(iv) The special needs of children, minorities, the elderly, and hand-
icapped as appropriate;

(v) Patient rights under chapters 71.05 and 71.34 RCW.

(1) Implementation of requirements in subsection (4) of this section
except requirement for recreational or occupational therapy services
under subsection (4)(f)(iii) and (iv) of this section;

(m) For hospitals providing any child or adolescent psychiatric ser-
vices, with or without a psychiatric unit:

(i) All requirements under (a) through (1) of this subsection apply;

(ii) Establish and implement policy and procedures for age and be-
havior specific criteria in determining appropriate room assignment.

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-318-290 SURGERY—OPERATING ROOMS AND
AREAS—SPECIAL PROCEDURE ROOMS—SURGICAL
TREATMENT OR DIAGNOSTIC AREAS. (1) Operating rooms,
facilities, personnel, equipment, policies and procedures shall be ap-
propriate to the scope of surgical services offered in each hospital.

(2) Environment — facilities — equipment.

(a) Operating room facilities and services, when provided, shall be
located in a segregated area or areas of the hospital with access limited
by hospital policy and procedures.

(b) Operating rooms and operating room service areas and facilities
shall be properly equipped, easily cleanable, and of adequate size to
accommodate the equipment and personnel required for surgical pro-
cedures performed.

(i) Each operating room shall have available:

(A) Operating light and adequate general lighting;

(B) Operating table, stretcher, or equivalent;

(C) Oxygen;

(D) Suction;

(E) Appropriate electrical outlets;

(F) X-ray film illuminator;

(G) Cardiac monitor;

(H) Anesthesia equipment and supplies;

(I) Emergency signaling device which automatically registers at a
location from or through which additional assistance is always
available;

(J) Source of emergency power; and

(K) Emergency lighting.

(ii) Each hospital shall provide appropriately maintained emergency
equipment, supplies, and services available within sixty seconds and
appropriate for the care of adults, children, and infants minimally to
include:

(A) Ventilatory equipment, including airways;

(B) Cardiac defibrillator;

(C) Cardiac monitor;

(D) Laryngoscopes and endotrachial tubes;

(E) Suctions; and
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(F) Emergency drugs and fluids including schedules of pediatric
dosages.

(c) There shall be adequate operating room scrub sinks with provi-
sions for a cleansing agent located adjacent to operating rocoms and
providing hot and cold water and equipped with knee, foot, elbow, or
automatic faucet controls.

(d) Separate and adequate refrigerated storage facilities with appro-
priate alarms shall be provided for blood if blood is stored in the oper-
ating room area.

(e) There shall be a dressing area with appropriate locker storage
available for persons entering operating rooms.

(f) Toilet facilities shall be available.

(g) Adequate types and quantities of surgical instruments, equip-
ment, and supplies for procedures performed shall be provided and
maintained in a sanitary and safe condition.

(h) There shall be adequate storage within the operating room ser-
vice area for clean and sterile supplies and equipment.

(i) A designated area shall be provided for collection and cleaning of
soiled instruments and equipment.

(j) There shall be adequate, cleanable facilities for safe and appro-
priate waste collection and disposal.

(k) Housekeeping facilities shall be located within operating room
service areas. These may be included in a soiled utility room equipped
with a clinic service sink or service sink.

(I) There shall be filtered clean air in each operating room. A posi-
tive pressure ventilation gradient to adjoining corridors shall be main-
tained in operating rooms.

(m) Operating rooms shall be equipped with a room temperature
control device or system capable of maintaining appropriate patient
body temperature.

(3) Policies — procedures — responsibility.

(a) The organization plan of the hospital shall identify lines of au-
thority, responsibility, and accountability within all operating room ar-
eas and areas where surgical procedures are performed or anesthesia
administered.

(i) There shall be a physician designated and responsible for imple-
mentation of hospital policy related to medical staff in operating rooms
and operating room service areas.

(ii) A designated registered nurse shall supervise personnel as speci-
fied in hospital policy in operating rooms and operating room service
areas and shall be responsible for:

(A) Development and implementation of operating room and oper-
ating room service staffing plans to maintain adequate and safe patient
care.

(B) Provision for orientation and ongoing training of personnel pro-
viding services within operating rooms and operating room service
areas.

(C) Defining nursing responsibility between the time of patient entry
into and exit from operating rooms and operating room service areas.

(b) Written policies and procedures shall be approved in writing by
appropriate representatives of administration, medical staff, and nurs-
ing services.

(i) Information, policies and procedures available to nursing and
scheduling staff shall include:

(A) A current roster of medical staff including delineated surgical
privileges as granted by the governing body.

(B) Policies and delineated privileges, responsibilities, and account-
ability of others approved by medical staff and governing body to pro-
vide services in operating rooms including, but not limited to, dentists,
oral surgeons, and podiatrists.

(C) Requirements for surgical and technical-professional assistants,
including current licensure and/or other qualifications and any limita-
tions related to patient care activities within the operating room or
operating room service areas including, but not limited to, surgical
technicians, other technicians, nurses, or technicians who are not hos-
pital personnel or students.

(ii) There shall be a policy and procedures for obtaining surgical
assistants.

(iii) There shall be policies and procedures specifying responsibility
to document all aspects of patient care in operating rooms and operat-
ing room service areas.

(iv) Written infection control policies approved by the infection con-
trol or equivalent interdisciplinary group shall delineate responsibility
in training and orientation of operating room and operating room ser-
vice area personnel and others. Infection control policies and proce-
dures shall specifically address:

(A) Surgical attire;
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(B) Appropriate surgical scrub procedures;

(C) Housckeeping functions specific to operating room and operat-
ing room service areas before, between, and after cases;

(D) Cleaning, disinfecting, sanitizing, packaging, sterilizing, and
storage of equipment and supplies;

(E) Disposal of wastes;

(F) Nonhospital and hospital-owned equipment that may be
brought into the operating room or operating room service areas in-
cluding requirements for cleaning and sterilization including, but not
limited to, tools for repairing equipment and physician-owned
instruments.

(G) People who may enter operating room areas including those who
are not hospital personnel, such as repairmen and vendors.

(v) Written policies and procedures related to patient safety or pro-
tection shall address servicing, maintenance, and safety checks of elec-
trical-electronic equipment and other patient care equipment including
nonhospital-owned equipment.

(vi) Policies and procedures shall address and define responsibility
for continuous patient care and documentation when a patient is
transferred from one place to another in the course of performing a
surgical or invasive procedure.

(4) Preoperative patient care shall be addressed in written hospital
policies which shall define requirements for patient care during the
preoperative period to include:

(a) A current patient history and report of physical examination by
a practitioner, authorized by medical staff rule, included in the patient
medical record prior to surgery. "Current,” as used in this subsection,
shall be defined by hospital policy.

(b) Documented assessment of patient needs for care including, but
not limited to, allergies, fears, anxieties, changes in condition, vital
signs.

(c) Written consent for procedure or surgery and anesthesia avail-
able in the medical record.

(d) Identification of patients by a secured name band.

(e) Test results available prior to surgery or procedure.

(5) Short stay or short term or ambulatory or one—day surgery ser-
vices or special procedures, regardless of where performed, shall func-
tion according to written policies and procedures approved by repre-
sentatives of hospital administration, medical staff, and nursing ser-
vices and include:

(a) Patient identification system, patient consent